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FURTHER STEPS ON SHARING INFLATION COSTS UNDER THE PUBLIC WORKS CONTRACTS 
 
In May 2022 the Office of Government Procurement (“OGP”) announced details of further measures to address the 
impact of exceptional inflation in construction materials and energy on public works contracts.  The announcement is 
published here. 
 
Previous measures 
 
The new measures follow on from earlier announcements in November 2021, January 2022 and March 2022 in which 
the OGP provided: 
 
- guidance for contracting authorities on managing tender processes in the context of significant price inflation of 

materials; 
 
- amendments to Instruction to Tenderers to introduce  formulae linked to CSO indexation of construction 

materials to determine the extent of allowed price increases during the period between tender submission and 
acceptance by the successful Contractor of the contract award; and 

 
- amendments to the Contracts to: (i) reduce the fixed price period to 24 months from the Tender Inflation 

Indexation Date (which is the last day of the month in which the latest available index is published at the 
Contract Date), and (ii) allow for adjustment of the Contract Sum for materials’ price inflation / deflation during 
the fixed price period for materials’ price changes in excess of 15% from the Tender Inflation Indexation Date.   

 
Latest measures 
 
The OGP has now taken further steps, driven by increased inflation since the start of the Ukraine war and 
representations from the construction industry that elements of the National Development Plan and other policies will 
be jeopardised if the impact of inflation is not shared. 
 
The latest announcement comprises the following components: 
 
- Additional cost of fuel and materials: for current projects it is proposed the Government will bear up to 70% 

of the additional inflationary costs for materials and fuel & energy.  The additional costs would be calculated 
using price indices published by the CSO.  The mechanism for this will be an “Inflation Co-operation Framework 
Agreement”.  The intent is that it provides a framework for agreeing cost allocation and making ex gratia 
payments to the Contractor.  It would apply from 1 January 2022, such that the parties would engage in 
retrospective analysis and then ongoing engagement.  Much like the COVID-19 Co-operation Framework of 2020, 
it is not mandatory for the parties to enter into the Agreement, but highly encouraged.   
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New projects would also get the relief for inflation of fuel & energy prices under the 
Agreement, but not for inflation of materials’ prices which, it is considered, is dealt with 
under the previous measures described above.  The Agreement and Guidance Note are 
published here and workbooks to assist contracting authorities in calculating the ex 
gratia contribution are published here. 

 
- Delay caused by supply chain disruption: in all projects, where it can be shown 

that a supply chain disruption that arose on or after 1 January 2022 associated with 
the war in Ukraine and/or continuing COVID-19 related issues led to a delay in 
completing the project, the Employer would not apply Liquidated Damages for that 
period of delay. 

 
This can be summarised as follows: 
 

Current or new 
projects? 

Recovery for 
materials’ price 
inflation? 

Recovery for fuel 
& energy price 
inflation? 

Relief from LDs 
for delay caused 
by supply chain 
disruption? 

Existing contracts 
(before revised 
forms of contract 
were published on 7 
January 2022). 
 

Yes Yes Yes 

New contracts 
(after amendments 
published on 7 
January 2022 – the 
amendments 
published on 7 
January 202 only 
apply to projects 
whose tenders were 
submitted on or 
after 18 January 
2022). 
 

No, provided for by 
the earlier January 
amendments (i.e. 
formula for 
adjustment 
between tender 
submission and 
contract award, and 
relief on inflation 
above 15% during 
the fixed price 
period of 24 
months). 

Yes Yes 

 
The OGP’s approach may serve as an example for consideration in the private sector in 
circumstances where the Employer is of the view that it is not going to be commercially 
feasible for a Contractor to bear the full extent of current inflation.   
 

In the UK, the NEC published guidance on how to use NEC secondary option X1 on 
price adjustment for inflation here, and guidance on how to make advanced payments 
in NEC4 using option X14 here.   
 
Also in the UK, the Construction Leadership Council published plans to mitigate the 
impact of inflation.  They focus on developing market intelligence about risk hotspots; 
publishing guidance on price inflation indexation and commercial issues; preparing 
case studies on good practice in response to current inflation; running industry 
briefings on conflict avoidance; and researching long-term capacity loss from Ukraine, 
Russia and Belarus, and impacts on the sector. 
 
SUSTAINABILITY 
 
REPowerEU 
 
The EU has published the REPowerEU Plan in response to the impact of the war in 
Ukraine.  It includes proposals to amend the Energy Efficiency Directive and the 
Energy Performance of Buildings Directive (which go further than the Fit for 55 
proposals) and is described below in the Energy & Climate section. 
 
Irish Green Building Council 
 
The Irish Green Building Council is consulting on its draft roadmap to decarbonise 
Ireland’s built environment which was developed following stakeholder engagement. 
|| Closing date: 7 July 2022. 

https://constructionprocurement.gov.ie/20-may-2022-publication-of-inflation-supply-chain-delay-co-operation-framework-agreement/
https://constructionprocurement.gov.ie/23-may-2022-publication-of-inflation-calculation-workbooks/
https://www.neccontract.com/news/how-to-use-nec-secondary-option-x1-on-price-adjustment-for-inflation
https://www.neccontract.com/news/how-to-make-advanced-payments-in-nec4-contracts-using-option-x14
https://www.constructionleadershipcouncil.co.uk/news/clc-acts-to-ease-impact-of-construction-inflation/
https://www.igbc.ie/roadmap-to-decarbonise-irelands-built-environment-launched-today/


 

 

  

Energy & Climate 

shall ensure that the permit-granting process shall not 
exceed one year for projects in renewables go-to 
areas, two years in other areas, and three months for 
relevant solar installations, and 

 
- introduce a presumption that plants for the production 

of energy from renewable sources, their connection to 
the grid, the related grid itself and related storage 
assets are presumed to be of overriding public interest 
for specific purposes. 

 
Energy Performance of Buildings Directive (“EPBD”): 
considering that buildings account for 40% of energy 
consumed and 36% of energy-related direct and indirect 
emissions, the Commission proposes to increase 
deployment of solar installations on buildings by obliging 
Member States to ensure new buildings are solar ready and 
to install solar energy installations on buildings.  The 
package includes publication of a new EU Solar Strategy 
which aims to double solar PV capacity by 2025 and install 
600GW by 2030. 
 
Energy Efficiency Directive (“EED”): an amendment 
would increase the EU target for energy efficiency to at 
least 39% for final energy and 41.5% for primary energy, 
based on the 2007 Reference Scenario projections for 
2030.  (Fit for 55 was proposing improvements of 39% and 
36%).  The package also includes a Communication on EU 
Save Energy. 

 
► Recommendation on speeding up permit-granting 
procedures for renewable energy projects and 
facilitating Power Purchase Agreements 
 
The Recommendation is concerned with reducing 
administrative barriers to project development.  
Recommendations are opinions with no binding force but 
the Recommendation is published along with the legislative 
amendments above. 
 
Permit-granting is used in a broad sense to include 
processes around site selection, auction design, grid 
connection, effective public administration, and speedy 
disposal of legal challenges.  “Renewable energy projects” 
include production plants for the generation of renewable 
energy as defined in the RED Directive (including 

REPowerEU – SPEEDING UP RENEWABLE ENERGY PROJECT DELIVERY 
 
As anticipated by its previous announcements, the Commission published the REPowerEU Plan aimed at transforming the 
energy system to end dependence on Russian fossil fuels including by fast-tracking the development of renewable energy 
projects and energy efficiency efforts.   
 
An overview of this significant package of measures is outlined in the Commission’s Communication.  This is perhaps the 
first time we have seen EU renewable energy and efficiency legislation being strengthened before the last set of proposals 
has even been enacted.  Instruments of most interest are outlined below.  Summaries, Q&As and Factsheets are available 
here. 
 
► Proposal to amend the Renewable Energy Directive (EU) 2018/2001, the Energy Performance of Buildings 
Directive 2010/31/EU, and the Energy Efficiency Directive 2012/27/EU 
 
Renewable Energy Directive (“RED”): The proposal states that administrative and grid issues make up around 46% of 
all identified barriers to project development and this is expected to rise.  As renewable technologies mature and projects 
become less dependent on support schemes, administrative barriers become more prominent.  The proposed amendments 
would: 
 
- increase the 2030 renewable energy target to 45% of gross final consumption being met by renewables (up from the Fit 

for 55 proposal of 40%), 
 
- require Member States to promote the testing of new renewable energy technologies in a real world environment 

(though they may not yet be, as suggested by the Recommendation below, fully compliant with the existing legal and 
regulatory framework), 

 
- oblige Member States to identify the land & sea areas necessary for the installation of renewables required to meet 

national contributions towards the 2030 renewable energy target, 
 
- oblige Member States to adopt plan(s) designating “renewables go-to areas”, which would be areas particularly suitable 

for the installation of renewable energy production.  The designation of go-to areas should allow renewable energy 
plants, grid connections and co-located storage to benefit from predictability and streamlined, accelerated 
administrative procedures.  There should be a presumption that projects compliant with the go-to area rules would not 
need to carry out an EIA (and, they would, it should be done within six months).  Killing or disturbance of birds would 
not be considered deliberate under the relevant Directives where a project has adopted appropriate mitigation 
measures.  For repowering of older plant, the RED already introduces streamlined permit-granting procedures - but 
these would be made shorter again for go-to areas, 

 
- extend the scope of the permit-granting process and asking for the most expeditious administrative and judicial 

procedures available for appeals.  The permit-granting process would cover all relevant administrative permits to build, 
repower and operate renewable energy plants, co-located energy storage facilities, as well as assets necessary for their 
connection to the grid, including grid connection permits and environmental assessments, where required. The permit-
granting process would comprise all procedures from the acknowledgment of the validity of the application to the 
notification of the final decision on the outcome of the procedure, 

 
- impose regimes to regulate the permit-granting process in: (i) renewables go-to areas, (ii) outside of renewables go-to 

areas, and (iii) in relation to installation of solar energy equipment in artificial structures.  For example, Member States 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A221%3AFIN&qid=1653034500503
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A240%3AFIN&qid=1653033053936
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A240%3AFIN&qid=1653033053936
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=PI_COM%3AC%282022%293219&qid=1653033569832
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_3131
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A108%3AFIN
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_3131
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A222%3AFIN&qid=1653033811900


 

 

  renewable hydrogen), and the assets needed for grid 
connection and storage of the energy produced. 
 
The Recommendation instructs Member States to take 
numerous actions in line with the direction of travel 
indicated by the legislative proposals.  Actions are 
elaborated under the headings: faster & shorter 
procedures; facilitating citizen and community 
participation; improving internal coordination; clear and 
digitalised procedures; sufficient human resources & 
skills; better identification and planning of locations for 
projects; easier grid connection; innovative projects; 
facilitating corporate PPAs; monitoring, reporting & 
review. 
 
► Guidance on permitting procedures and Power 
Purchase Agreements 
 
The guidance comprises a Commission staff working 
document and report on the recent consultation on this 
topic.  The guidance identifies numerous examples of 
good practice in a wide range of aspects of project 
development, as well as the types of barriers that arise 
and how they can be dealt with. 
 
► Staff Working Document: Investment needs, 
hydrogen accelerator and achieving the bio-
methane plan targets 
 
Numerous measures aimed at accelerating growth of 
hydrogen volumes and infrastructure are outlined.  The 
intent is to double the 2030 objectives for renewable 
hydrogen and, to produce 10Mt of renewable hydrogen, 
the EU will require additional renewable energy 
capacities of 80GW by 2030.  The Commission also 
began consultation on delegated acts elaborating the 
regulatory framework for renewable hydrogen (which 
closes on 17 June 2022). 
 
The Commission states that the EU also needs to boost 
biomethane production to 35bcm by 2030 to reduce 
reliance on Russian gas, and sets out numerous actions 
to unlock EU biogas and bio-methane potential. 
 

► Technical Support Instrument 
 
To ensure smooth and effective implementation of the 
proposals, the Commission is offering support to Member 
States through the Technical Support Instrument which is 
intended to provide tailor-made technical expertise to 
design and implement reforms, including those increasing 
the use of energy from renewable sources, fostering better 
energy system integration, identifying go-to areas, and 
streamlining the framework for authorisation and permit-
granting processes. (The link to EU information is here and 
there is an Irish Government page here.) 
 
The Commission is also making available digitally 
consolidated datasets on a wide range of relevant energy 
and environmental factors through the Energy and Industry 
Geography Lab to help Member States identify “go-to 
areas”.  The Commission intends to develop this mapping 
tool further by incorporating additional datasets and links 
with Member States’ digital spatial planning tool. 
 
► Regulation establishing the Recovery and 
Resilience Facility; Proposal for a Regulation on 
REPowerEU chapters in recovery and resilience 
plans; and Guidance on recovery and resilience plans 
in the context of REPowerEU 

 
The Commission proposes to make targeted amendments 
to the RRF Regulation to integrate dedicated REPowerEU 
chapters in Member States' existing recovery and resilience 
plans.  To support REPowerEU, €225 billion is already 
available in loans under the RRF.  The Commission 
proposes to increase the RRF financial envelope with €20 
billion in grants from the sale of EU ETS allowances. 
 
► External Strategy 
 
An EU Energy Platform and External Strategy is intended to 
support coordination with partners in the procurement of 
fossil fuels and promotion of a global green and just 
transition. 
 

RESS 2 RESULTS  
 
EirGrid published the provisional auction results for the 
Renewable Electricity Support Scheme 2 (“RESS 2”). 
 
Out of the 130 projects that qualified to participate in the 
RESS 2 auction, 80 have been provisionally 
successful.  This amounts to a total Deemed Energy 
Quantity of 2748 GWh being brought through the 
auction.   
 
Technology wise, the greater share of successful projects 
was solar (comprising 1534.1 MW of Offer Quantity), 
followed by wind (comprising 414.1 MW of Offer 
Quantity).  This translated to Deemed Energy Quantities 
of 1478.26GWh for solar and 1269.63GWh for 
wind.  (Offer Quantity is the MW quantity a project offers 
in the auction, which is converted to Deemed Energy 
Quantity for the purposes of winner selection by factoring 
in the Renewable Capacity Factor of the Eligible 
Technology).   
 
Wind formed a very small portion of unsuccessful 
projects suggesting that solar projects had comparatively 
higher bid prices, as was recognised in the design of the 
first RESS auction. 
 
The average Strike Price was €97.87/MWh for All Projects 
and €116.41/MWh for Community-Led Projects.  This 
may reflect pricing in of risk associated with lack of 
certainty around market rules including in relation to 
Articles 12 & 13 of the IME Regulation and development 
of firm access policy; obtaining planning permission and 
grid connection; and supply chain disruption of inflation 
of the cost of materials. 
 

https://energy.ec.europa.eu/speeding-permit-granting-and-ppas-swd2022149151_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2022%3A230%3AFIN&qid=1653033922121
https://ec.europa.eu/info/news/commission-launches-consultation-regulatory-framework-renewable-hydrogen-2022-may-20_en
https://ec.europa.eu/info/funding-tenders/find-funding/eu-funding-programmes/technical-support-instrument/technical-support-instrument-tsi_en
https://www.gov.ie/en/collection/83f0d-eu-commission-technical-support-instrument-tsi-irelands-national-coordinating-authority/
https://joint-research-centre.ec.europa.eu/energy-and-industry-geography-lab_en
https://joint-research-centre.ec.europa.eu/energy-and-industry-geography-lab_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0241
https://ec.europa.eu/info/files/proposal-regulation-european-parliament-and-council-amending-regulation-eu-2021-241-regards-repowereu-chapters-recovery-and-resilience-plans-and-amending-regulation-2021-1060-2021-2115-2003-87-ec-2015-1814_en
https://ec.europa.eu/info/files/commission-notice-guidance-recovery-and-resilience-plans-context-repowereu_en
https://ec.europa.eu/info/files/proposal-regulation-european-parliament-and-council-amending-regulation-eu-2021-241-regards-repowereu-chapters-recovery-and-resilience-plans-and-amending-regulation-2021-1060-2021-2115-2003-87-ec-2015-1814_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0241
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_3299
https://www.eirgridgroup.com/site-files/library/EirGrid/RESS-2-Provisional-Auction-Results-(R2PAR).pdf


 

 

  OTHER EU DEVELOPMENTS 
 
TEN-E || The Council adopted the revised Trans-
European Networks for Energy (TEN-E) Regulation, 
aimed at modernising, decarbonising and 
interconnecting Member States’ cross-border energy 
infrastructures.  They are designed to end support for 
new natural gas and oil projects; introduce mandatory 
sustainability criteria for all projects; simplify and 
accelerate permitting and authorisation procedures; and 
facilitate non-binding cooperation in the field of offshore 
grid planning. 
 
Gas storage || The Council and Parliament reached 
provisional agreement on the proposal to amend 
Regulation (EU) 2017/1938 concerning measures to 
safeguard the security of gas supply and Regulation (EC) 
715/2009 on conditions for access to natural gas 
transmission networks. 
 
Clean hydrogen || The Commission signed a Joint 
Declaration with 20 industry CEOs committing to a 
tenfold increase in electrolyser manufacturing capacities 
by 2025.  It also features Commission actions to put in 
place a regulatory framework to facilitate access to 
finance and promote efficient supply chains. 
 
District cooling || A Commission Delegated Regulation 
on methodology for calculating the amount of renewable 
energy used for cooling and district cooling has been 
published. 
 
Sustainable Development Goals || Eurostat published 
a report monitoring progress towards the Sustainable 
Development Goals in an EU context. 
 
INTERNAL MARKETS 
 
Grid Connection Network Codes || ACER and CEER 
are consulting on upcoming revision of the European 
Grid Connection Network Codes, particularly concerning 
technical requirements for EV charging points; 
determination of the significance of power generating 

modules; requirements to enable mixed customer sides, 
active customers and energy communities; implications of 
significant modernisation; and generators’ resilience to 
weather hazards. || Closing date: 10 June 2022. || 
ACER is also consulting on the TSOs’ proposal of alternative 
bidding zone configurations. || Closing date: 20 July 
2022. 
 
ENTSO-E || ENTSO-E published its annual report and 
invites views by 13 June 2022. 
 
Gas || ACER reported that contractual congestion in gas 
networks was low in 2021. || ENTSOG published its Annual 
Report 2021 and Implementation and Effect monitoring 
reports for the Balancing Network Code (BAL NC) and Tariff 
Network Code (TAR NC). || ENTSOG also reopened project 
collection for its TYNDP 2022, closing on 24 June 2022. 
 
BREXIT 
 
The second meeting of the Specialised Committee on 
Energy under the TCA took place on 30 March 2022.   
 
- Security of supply & safety of offshore oil & gas: 

The parties underlined the need to strengthen 
cooperation on security of supply and safety of offshore 
oil and gas operations.  They committed to advancing 
the implementation of the provisions of the TCA and 
progressing work at technical level to enable regular 
exchanges on security of supply.  They discussed 
establishing a Working Group on Security of Supply 
under the Specialised Committee on Energy as a matter 
of priority. 

 
- Offshore renewable energy cooperation: The 

parties confirmed the intention to cooperate on 
development of ORE capacity in the North Sea and to 
further technical discussions on cooperation between 
TSOs.  The EU highlighted the inclusion of ‘Projects of 
Mutual Interest’ category within the new TEN-E 
Regulation, which provides a dedicated framework for 
projects with third countries, including the UK. 

 

- Interconnector trading: The UK set out its concern 
about the delays in developing new trading 
arrangements and specified actions it would like to 
happen over the next eight months. The EU took note 
of these requests and reconfirmed its engagement to 
cooperate.  The UK noted that, while day ahead 
trading remains the priority, the parties should not 
lose sight of the other trading timeframes. 

https://www.consilium.europa.eu/en/press/press-releases/2022/05/16/ten-e-council-gives-green-light-to-new-rules-for-cross-border-energy-infrastructure/
https://www.consilium.europa.eu/en/press/press-releases/2022/05/16/ten-e-council-gives-green-light-to-new-rules-for-cross-border-energy-infrastructure/
https://www.consilium.europa.eu/en/press/press-releases/2022/05/19/gas-storage-council-and-parliament-reach-a-provisional-agreement/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0135&qid=1649254861786
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2829
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2829
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2022.139.01.0001.01.ENG&toc=OJ%3AL%3A2022%3A139%3ATOC
https://ec.europa.eu/eurostat/en/web/products-statistical-books/-/ks-09-22-019
https://www.acer.europa.eu/events-and-engagement/news/acer-and-ceer-launch-public-consultation-electricity-grid-connection
https://www.acer.europa.eu/electricity/connection-codes
https://www.acer.europa.eu/electricity/connection-codes
https://consultations.entsoe.eu/entso-e-general/have-your-say-on-the-entso-es-annual-report-2021/consult_view/
https://www.acer.europa.eu/events-and-engagement/news/acer-finds-contractual-congestion-eu-gas-networks-remains-low-2021
https://www.entsog.eu/sites/default/files/2022-05/PR0273-22_220505_Press%20Release%20ENTSOG%20publishes%20Annual%20Report%202021%20and%20two%20Monitoring%20Reports.pdf
https://www.entsog.eu/sites/default/files/2022-05/ENTSOG%20Annual%20Report%202021.pdf
https://www.entsog.eu/sites/default/files/2022-05/ENTSOG%20Annual%20Report%202021.pdf
https://www.entsog.eu/sites/default/files/2022-05/ENTSOG_BAL%20NC%20Implementation%20and%20Effect%20Monitoring%20Report%202022.pdf
https://www.entsog.eu/sites/default/files/2022-05/ENTSOG_Third%20Report%20on%20Implementation%20and%20Effect%20Monitoring%20of%20the%20TAR%20NC.pdf
https://www.entsog.eu/sites/default/files/2022-05/ENTSOG_Third%20Report%20on%20Implementation%20and%20Effect%20Monitoring%20of%20the%20TAR%20NC.pdf
https://www.entsog.eu/sites/default/files/2022-05/PR0274_220524_Press%20Release%20ENTSOG%20reopens%20project%20collection%20for%20TYNDP%202022.pdf
https://www.entsog.eu/sites/default/files/2022-05/PR0274_220524_Press%20Release%20ENTSOG%20reopens%20project%20collection%20for%20TYNDP%202022.pdf
https://ec.europa.eu/info/publications/second-meeting-specialised-committee-energy-under-eu-uk-trade-and-cooperation-agreement-30-march-2022_en
https://ec.europa.eu/info/publications/second-meeting-specialised-committee-energy-under-eu-uk-trade-and-cooperation-agreement-30-march-2022_en


 

 

  INVESTMENT 
 
Green Bond Standard || The European Parliament’s 
Economic and Monetary Affairs Committee adopted its 
negotiating position on the proposed regulation on an 
EU Green Bond Standard.  We understand that the 
Parliament has dropped its requirement that the 
standard be mandatory and that additional requirements 
have been proposed to require verified transition plans 
and stronger transparency requirements when the issuer 
plans to allocate proceeds to nuclear or fossil-gas 
related activities. 
 
Reporting Standards || The European Financial 
Reporting Advisory Group published draft European 
Sustainability Reporting Standards.  Our briefing is 
available here. 
 
SFDR and Taxonomy || The Commission published its 
answers to the ESA’s recent questions on the 
Sustainable Finance Disclosures Regulation and the 
Taxonomy Regulation.  Our briefing is available here. 
 
Sustainability & Securitisation || The Commission 
successfully proposed sustainability-related changes to 
the Securitisation Regulation.  Our briefing is available 
here. 
 
Eurazeo Fund || Eurazeo raised €200m for its Eurazeo 
Sustainable Maritime Infrastructure Fund, over half the 
target fund size.  One of the fund’s three main asset 
classes are assets that support the development of 
offshore renewable energy.  The fund’s first transaction 
was the financing of a jack-up vessel used for the 
construction, repair and maintenance of European 
offshore windfarms, currently in use in Germany’s 
Nordsee One.    
 
LITIGATION 
 
Damage to health || Advocate-General Kokott gave an 
Opinion in Case C-61/21 in which a Paris resident claims 
that air pollution damaged his health and seeks 

compensation of €21 million from the State.  The 
Advocate-General considers that an infringement of the 
limit values for the protection of air quality under EU law 
may give rise to entitlement to compensation.  The classic 
three conditions for State liability for damage caused to 
individuals as a result of infringements of EU law 
attributable to the State apply (that is, the Directive was 
intended to confer rights on individuals; there is a serious 
breach; and there is a direct causal link between the 
serious breach and the damage). || Press Release 
 
Unbundling || The CJEU gave a ruling in Case C-377/20 in 
which Italian energy companies appealed a fine imposed 
for abuse of a dominant position.  The parent company had 
asked customers to give consent to receive commercial 
offers using methods that discriminated against the offers 
of suppliers competing with the unbundled supply 
company.   The Court set out the conditions under which 
the conduct of an undertaking can be regarded, on the 
basis of its anticompetitive effects, as constituting abuse of 
a dominant position when such conduct stems from the use 
of resources or means inherent to the holding of such a 
position in the context of the liberalisation of a 
market.  The Court defines the relevant assessment criteria 
and the scope of the burden of proof on the competition 
authority adopting a decision under Article 102 TFEU. || 
Press Release 
 
DOMESTIC DEVELOPMENTS 
 
Electricity Regulation Act 1999 || A third set of 
amendments this year has been made to the Electricity 
Regulation Act 1999 and European Communities (Internal 
Market in Electricity) Regulations 2000.  The amendments 
give effect or further effect to the following articles of 
Directive (EU) 2019/944 on the internal market for 
electricity: Article 2 (Definitions); Article 14(2) 
(Comparison tools); Article 18(2) (Bills and billing 
information); Article 33(2) (Integration of electro-mobility 
into the electricity network); Article 40 (Tasks of TSOs); 
Article 41 (Confidentiality and transparency requirements 
for TSOs and transmission system owners); Article 42 
(Decision-making powers regarding the connection of new 

generating installations and energy storage facilities to 
the transmission system); Article 51 (Network 
development and powers to make investment decisions); 
and Article 59(8) (Duties and powers of the regulatory 
authorities).  We are considering the implications of these 
amendments. 
 
Carbon Budgets || Ireland’s first carbon budget 
programme was approved by the Government and 
adopted by the Oireachtas.  Sectoral emissions ceilings 
will now be prepared.  We commented previously here 
when the proposed programme was published. 
 
National Adaptation Framework || The Government is 
consulting on the National Climate Adaptation 
Framework, one on of the climate governance documents 
required to be produced under the Climate Action and 
Low Carbon Development Acts 2015 and 2021. || 
Closing date: 20 July 2022. 
 
Grid-Scale Solar || DECC announced the connection of 
the first grid-scale solar project (8MW) under RESS. 
 
District Heating || A District Heating Steering Group 
has been formed under the Climate Action Plan 2021.  It 
is to report annually to Government on steps taken to 
ensure district heating is developed in a structured way, 
which will include outlining actions taken to support the 
expansion of district heating and the development of an 
appropriate legislative basis, to include advice on 
transposition of EU Directives.  Four key areas of work 
have been identified: regulation, finance, planning and 
building regulations, and research. 
 
EVs || The Government held a short consultation on the 
Electric Vehicle Charging Infrastructure Strategy.  
 
Reduce Your Use || The Government launched a public 
information campaign to promote efficiency and highlight 
the range of supports available to households and 
businesses over the coming year. 
 

https://www.europarl.europa.eu/news/en/press-room/20220516IPR29640/european-green-bond-standard-new-measures-to-reduce-green-washing
https://www.europarl.europa.eu/news/en/press-room/20220516IPR29640/european-green-bond-standard-new-measures-to-reduce-green-washing
https://www.europarl.europa.eu/news/en/press-room/20220516IPR29640/european-green-bond-standard-new-measures-to-reduce-green-washing
https://insights.arthurcox.com/post/102hojn/draft-european-sustainability-reporting-standards-published-for-consultation
https://insights.arthurcox.com/post/102hppt/sfdr-pai-at-entity-and-product-levels
https://insights.arthurcox.com/post/102hogv/esg-and-sts-securitisations-esas-consult-on-optional-originator-disclosures
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2972
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2972
https://curia.europa.eu/juris/document/document.jsf;jsessionid=E8E6FF3069188FC2D233710DBB8B45E1?text=&docid=258884&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1406213
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-05/cp220078en.pdf
https://curia.europa.eu/juris/documents.jsf?num=C-377/20
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-05/cp220084en.pdf
https://www.irishstatutebook.ie/eli/2022/si/227/made/en/print
https://www.irishstatutebook.ie/eli/2022/si/227/made/en/print
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L0944
https://www.gov.ie/en/publication/9af1b-carbon-budgets/
https://www.gov.ie/en/publication/9af1b-carbon-budgets/
https://www.arthurcox.com/knowledge/irelands-carbon-budget-programme-and-eu-law/#:~:text=The%20Act%20requires%20that%20the,at%20the%20end%20of%202018.
https://www.gov.ie/en/press-release/fddba-minister-ryan-launches-public-consultation-for-the-review-of-the-national-climate-adaptation-framework/
https://www.gov.ie/en/press-release/b6b44-minister-ryan-opens-first-grid-scale-solar-project-to-connect-to-the-national-grid-under-the-renewable-electricity-support-scheme-ress/
https://www.gov.ie/en/publication/3f132-district-heating-steering-group/
https://www.gov.ie/en/publication/6223e-climate-action-plan-2021/
https://www.gov.ie/en/consultation/0a579-public-consultation-on-the-electrical-vehicle-charging-infrastructure-strategy/
https://www.gov.ie/en/press-release/7b221-reduce-your-use-government-launches-nationwide-campaign-to-encourage-energy-efficiency-and-highlight-supports-available-for-households-and-businesses/
https://www.gov.ie/en/press-release/7b221-reduce-your-use-government-launches-nationwide-campaign-to-encourage-energy-efficiency-and-highlight-supports-available-for-households-and-businesses/


 

 

  Interim Energy Balance || SEAI published the Interim 
Energy Balance 2021 showing Ireland’s energy use 
increased by 4.3% last year.  Energy-related CO2 
emissions increased by 6.3%, faster than energy use, 
largely due to the types of fuels used.  There has been a 
rebound in demand for oil-products, particularly for 
transport as travel restrictions have eased. 
 
CRITICAL INFRASTRUCTURE 
 
Annual Report || EirGrid’s Annual Report and All-Island 
Transmission System Performance Report have been 
published. 
 
ECP-2.2 Category A || EirGrid announced applicants 
processed under Category A as part of the 2020 ECP-2.2 
batch.   
 
CRU BUSINESS 
 
New Gas Pipeline (CRU/2022/42) || The CRU 
decided to grant GNI a consent to construct a section of 
gas transmission pipeline in Co. Dublin as part of the 
Grange Backup Power Project.   
 
Risk Preparedness (CRU/2022/39) || The CRU 
published Electricity Crises: A Risk Preparedness Plan for 
Ireland, which documents the steps to be taken by the 
electricity sector to prevent, prepare for and manage 
emergency situations such as those defined by the 26 
electricity crisis scenarios set out on the Plan. 
 
Greenlink IC (CRU/2022/38) || The CRU published 
the Authorisation to Construct and Interconnector 
Operating Licence. 
 
 
 
 
 
 
 
 

SEMC BUSINESS 
 
Articles 12 & 13 of the IME Regulations (SEM-22-
026) || The SEMC published a reply to questions submitted 
from WEI and RenewableNI in a letter of 20 April 2022.   
 
A main takeaway may be the reply to Q13, which asked 
whether the SEMC could confirm that subject to 
clarification from DECC/DfE on the mechanism for payment 
of revenues for foregone support, there would be a further 
SEMC consultation, prior to a FINAL DECISION on Article 
13(7). 
 
The SEMC response was that “no further decisions on the 
provisions of Article 13(7) are envisaged by the SEM 
Committee” albeit that a “final proposal setting out the 
modalities of the implementation of market solutions from 
the TSOs will then be subject to SEMC approval, following 
on from the extensive industry engagement foreseen in the 
Decision”.   
 
In our view, if market participants wish to challenge future 
decisions made during the course of implementation of 
Articles 12 & 13, there is the possibility that this statement 
may be relied upon in any defence asserting that a 
challenge is out of time or a collateral attack on a 
previously made decision. 
 
It is also worth noting the (ostensibly contradictory) 
statement: “As stated, there is no plan to revise the BCOP 
in relation to the submission of bids, but may be changes in 
time regarding the modalities of submission of technical 
and commercial offer data. …. The implementation work 
that the TSOs will be doing will be to bring units fully into 
the market and dispatch tools on a more granular basis, 
which will impact on energy balancing and system 
operation, and allow, if considered appropriate fully 
market-based redispatch – i.e. without bidding controls in 
place - to occur.” 
 
It is also stated that: “All elements of the decision are 
considered to apply to the enduring arrangements ... as 

the BCOP, or BMPCoP when in force will not change, 
under the enduring market-based arrangements, units 
will not be able to reflect lost compensation in their 
complex bids. While these units will be redispatched 
before priority dispatch, as stated in the Decision, these 
units will be dispatched down on the basis of a deemed 
decremental price of zero as per today. They will then be 
able to apply for additional compensation under the 
separate, jurisdictional compensation mechanism.” 
 
Market Monitoring (Q1: SEM-22-023) and (April: 
SEM-22-022) || In Q1 of 2022, the average DAM price 
was €224.86.  (This contrasts with €69.98MW/h in the 
same period in 2021 and €36.56 in the same period in 
2020.)  The monitoring report states this was mainly due 
to increased fuel prices (mainly gas and coal) and 
increased carbon costs, albeit that increased wind had a 
slight dampening effect (and comprised 37.78 of the fuel 
mix).  86.73% of ex-ante volume was trade in the DAM.   
 
Balancing Market (SEM-22-024) || The SEMC is 
consulting on changes to reduce collateral requirements 
in the balancing market given that Participants have had 
to post higher amounts of Credit Cover in line with 
increasing electricity prices. || Closing Date: 8 June 
2022. 
 
Capacity Auction (SEM-22-014) and (SEM-22-015) 
|| For the forthcoming T-4 2026/27 Capacity Auction, 
the RAs published the briefing note for the Exceptions 
Applications and Opt-out Notification Process for the 
forthcoming T-4 2026/27 Capacity Auction and the SEMC 
published the parameters consultation, which closes on 
17 June 2022. 
 
Directed Contracts (SEM-22-017) and (SEM-22-
020) || The process was re-commenced and took 
place.  An Information Paper on quantities and prices for 
Round 18 offerings was published. 
 
 
 

https://www.seai.ie/news-and-media/interim-energy-balance-20/
https://www.seai.ie/news-and-media/interim-energy-balance-20/
https://www.eirgridgroup.com/site-files/library/EirGrid/Annual-Report-2021.pdf
https://www.eirgridgroup.com/site-files/library/EirGrid/All-Island-Transmission-System-Performance-Report-2021.pdf
https://www.eirgridgroup.com/site-files/library/EirGrid/2021-Batch-(ECP-2.2)-Results-TSO-Publication_May-2022_Final.pdf
https://www.cru.ie/document_group/gas-pipeline-consents/
https://www.cru.ie/document_group/identification-of-national-electricity-crisis-scenarios-for-ireland/
https://www.cru.ie/document_group/greenlink-authorisation-to-construct-and-operating-licence/
https://www.semcommittee.com/publications/sem-22-026-ra-response-letter-wei-and-rni-letter-dated-20th-april-2022-relating-sem-22
https://www.semcommittee.com/publications/sem-22-026-ra-response-letter-wei-and-rni-letter-dated-20th-april-2022-relating-sem-22
https://www.semcommittee.com/publications/sem-22-023-market-monitoring-unit-quarterly-report-q1-2022
https://www.semcommittee.com/publications/sem-22-022-sem-monthly-monitoring-report-april-2022
https://www.semcommittee.com/publications/sem-22-024-consultation-changes-reduce-collateral-requirements-balancing-market
https://www.semcommittee.com/publications/sem-22-014-crm-exception-application-and-opt-out-notification-process-t-4-202627
https://www.semcommittee.com/publications/sem-22-015-crm-parameters-consultation-t-4-202627-capacity-auction
https://www.semcommittee.com/publications/sem-22-017-update-round-18-quarterly-directed-contracts-q3-2022-q2-2023
https://www.semcommittee.com/publications/sem-22-020-directed-contract-round-18-q3-2022-q2-2023
https://www.semcommittee.com/publications/sem-22-020-directed-contract-round-18-q3-2022-q2-2023


 

 

  

Environment & Planning 

RECENT JUDGMENTS 
 
High Court refuses leave to appeal its decision to 
remit a planning application to An Bord Pleanála  
 
The High Court has refused leave to appeal its decision 
to remit a planning application to the Board to the Court 
of Appeal. The High Court found that the applicant did 
not raise any points of law of exceptional public 
importance, nor was it in the public interest to allow 
such an appeal.  
 
The High Court granted an order quashing the Board’s 
decision to grant planning permission for an incinerator 
at Ringaskiddy, Co. Cork to Indaver Ireland, and 
remitting the decision back to the Board.  The applicant 
was “strenuously opposed” to the application being 
remitted to the Board, as they had successfully argued 
that by reason of the involvement of a former Deputy 
Chairperson, the Board’s decision was objectively 
biased.  The High Court noted that the former Deputy 
Chairperson would not have any role in the application 
following its remittal, and was not satisfied the leave to 
appeal should be allowed. 
 
High Court quashes refusal to extend the duration 
of a planning permission 
 
Fingal County Council had refused an application to 
extend the duration of a planning permission because 
there had been a “significant change in the development 
objectives in the development plan for the area of the 
planning authority since the date of the permission”. 
 
The High Court quashed the refusal finding that the local 
authority should have considered the Local Area Plan 
(“LAP”) as well as the Development Plan when 
assessing what constituted a “significant change” for the 
purposes of section 42 of the Planning and Development 
Act 2000. A development plan is to be interpreted based 
on “what a reasonably intelligent person of no particular 
expertise would think”.  Applying this test, the High 
Court held that the local authority erred by considering 

the Development Plan in insolation where that plan refers 
to the LAP and where both are connected. 
 
Court of Appeal refuses to impose stay on SHD 
permission pending determination of appeal 
 
In January 2022, the High Court granted the Developer’s 
application to lift a stay allowing it to commence certain 
works on site.  The Developer had given evidence that if it 
missed certain deadlines in the works programme it would 
be unable to let the accommodation until the following 
academic year and would suffer significant financial losses. 
The Applicants appealed the decision of the High Court to 
the Court of Appeal. 
 
The Applicants also applied to the Court of Appeal to stay 
the order of the High Court lifting the stay pending the 
determination of the appeal.  The Court of Appeal refused 
to grant the application.  Despite the fact that the Court 
found that the Developer had acted prematurely in 
commencing works prior to having complied with the pre-
commencement conditions contained in the planning 
permission, the Court did not consider this to be serious 
enough to re-impose the stay, particularly in light of the 
deadlines in the Developer’s works programme.  The Court 
of Appeal held that the Developer could commence the 
works once all pre-commencement conditions had been 
complied with, pending the determination of the appeal. 
 
High Court refuses to set aside leave to seek judicial 
review 
 
The developer notice party sought to have the decision of 
the High Court, granting the applicants leave to judicially 
review a decision of the Board to grant permission for a 
SHD on Church Road, Killiney, set aside on the grounds 
that there was a lack of sincerity in some of the grounds 
raised by the applicants.  
 
In refusing the application to set aside leave, the Court 
said that there was no requirement for the applicants to 
show they were personally affected by the grounds on 
which they were relying, once they could demonstrate their 

standing in the general sense of proximity and prior 
participation in the planning process. 
 
LEGISLATION 
 
The legislation programme for the summer 2022 
Oireachtas session has been published.  It contains 34 
Bills for priority drafting and publication by Ministers in 
the coming period, including the Planning and 
Development Bill Water Environment (Abstractions and 
Certain Impoundments) Bill.  The purpose of the Bill is “to 
provide for a system of controls on abstractions and 
associated impoundments in the water environment, in 
accordance with the requirements of the Water 
Framework Directive.” 
 
The Circular Economy, Waste Management (Amendment) 
and Minerals Development (Amendment) Bill 2022 is 
currently before Dáil Éireann, Fourth Stage.  The Bill 
provides for the making by the Minister for the 
Environment, Climate and Communications of a circular 
economy strategy; to provide for the establishment of 
the Circular Economy Fund; to make provision in relation 
to the Environment Fund; to provide for the 
establishment by the Environmental Protection Agency of 
a circular economy programme; to provide for a levy on 
certain single-use items; and to provide for the prohibition 
on the supply of certain single-use items. 
 
DOMESTIC REPORTS, CONSULTATIONS AND 
DECISIONS 
 
The Environmental Protection Agency has published 
its Environmental Inspection Plan, which sets out the 
Agency’s enforcement objectives of ensuring that 
Industrial Emissions, Integrated Pollution and Waste 
licensees carry on their activities in accordance with their 
licences.  
 
The Environmental Protection Agency has carried out 
further Drinking Water Supply Audits to assess the 
performance of Irish Water in providing clean and 
wholesome water to the visited public supply.  

https://www.courts.ie/acc/alfresco/4f242b34-2e7c-4cab-a365-5cc4516f5f74/2022_IEHC_231.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/58cfa69c-eecd-422b-8888-bfb27faeb5fd/2022_IEHC_233.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/6213fd68-f723-4b40-9c06-3c055fd0c93a/2022_IECA_100%20(Unapproved).pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/6845a0f2-181f-4400-8f79-af3e4e16dd09/2022_IEHC_11.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/51f22857-8f41-446c-ae86-7f3451ff19ab/2022_IEHC_238.pdf/pdf#view=fitH
https://www.gov.ie/en/press-release/89353-summer-2022-legislation-programme-published-by-government-chief-whip-jack-chambers/#:~:text=Summer%202022%20Legislation%20Programme%20published%20by%20Government%20Chief%20Whip%20Jack%20Chambers,-From%20Department%20of&text=Government%20Chief%20Whip%20Jack%20Chambers%20has%20published%20the%20legislative%20programme,for%20the%20forthcoming%20Oireachtas%20session.
https://www.oireachtas.ie/en/bills/bill/2022/35/
https://www.oireachtas.ie/en/bills/bill/2022/35/
https://www.epa.ie/publications/compliance--enforcement/licensees/reporting/Environmental-Inspection-Plan-2022-to-2025.pdf
https://www.epa.ie/publications/compliance--enforcement/drinking-water/audit-reports/


 

 

  The Environmental Protection Agency has published 
a report outlining Ireland's final estimates of 
Greenhouse Gas emissions for the time period 1990-
2020. 
 
The Environmental Protection Agency has published 
new guidelines designed to be an authoritative reference 
to those preparing EIARs for projects covered by the EIA 
Directive.  The guidelines will also assist the competent 
authorities when considering EIARs during the decision-
making processes prior to granting/refusing consent. 
 
The Environmental Protection Agency has published 
their strategic plan for 2022 – 2026, setting out their 
objectives over the next five years in delivering their 
mandate and their purpose to protect, improve and 
restore our environment through regulation, scientific 
knowledge and working with others. 
 
The Department of the Environment, Climate and 
Communications have released a report investigating 
the benefits of the National Broadband Plan to the Irish 
Economy across several categories; economic, 
enterprise, societal and individual benefits.  
 
The Department of Agriculture, Food and the 
Marine has launched a public consultation process on 
the Shared National Vision for the role of trees and 
forests in Ireland’s future and in developing a new 
Forest Strategy. 
 
The Directorate-General for the Environment held 
the second meeting of the Zero Pollution Stakeholder 
Platform, with a focus on the Zero Pollution Action Plan 
as a key driver for reducing health inequalities in the EU. 

https://www.epa.ie/publications/monitoring--assessment/climate-change/air-emissions/greenhouse-gas-emissions-final-2020.php
https://www.epa.ie/news-releases/news-releases-2022/epa-publishes-guidelines-on-the-information-to-be-contained-in-environmental-impact-assessment-reports.php
https://www.epa.ie/publications/corporate/governance/epa-strategic-plan-2022---2026.php
https://www.gov.ie/en/publication/70cc2-national-broadband-plan-benefits-of-high-speed-broadband/
https://www.gov.ie/en/consultation/a9b36-public-consultation-on-a-shared-national-vision-for-the-role-of-trees-and-forests-in-irelands-future-and-in-developing-a-new-forest-strategy/
https://ec.europa.eu/environment/news/2nd-meeting-zero-pollution-stakeholder-platform-2022-05-09_en
https://ec.europa.eu/environment/news/2nd-meeting-zero-pollution-stakeholder-platform-2022-05-09_en


 

 

  

Employment 

The majority of the information contained in the FAQ 
document has already been published by the Government. 
However, of particular interest to employers are the following 
comments and clarifications: 
 
1. The document confirms that an “employer” for the 

purposes of these reporting obligations is defined in 
section 2 of the Employment Equality Act 1998 and 
means, in relation to an employee, the person with 
whom the employee has entered into or for whom the 
employee works under (or, where the employment has 
ceased, entered into or worked under) a contract of 
employment. 

 
2. The type of contract under which a person is engaged 

will determine whether they are an ‘employee’ and 
whether they should be included in an organisation’s 
headcount and gender pay gap calculations.  Workers 
who are employees on the organisation’s chosen 
snapshot date must be included in the headcount and in 
the gender pay gap calculations. 

 
3. Interestingly, the document provides that there is no 

specified format for the gender pay gap information to 
be published by the employer other than that the 
information must be published on the employer’s website 
“or in some other way in a manner that is accessible to 
all its employees and to the public”.  The information 
must be available for a period of at least three years 
beginning with the date of publication.  In addition, an 
employer which has previously published information 
relating to their organisation’s gender pay gap may 
continue to use the same report format, provided it 
meets all requirements for reports that are set out in the 
regulations (still to be published).  

 
4. For the 2022 reporting cycle, the information does not 

have to be submitted to the Minister. However, it is 
noted that plans are in place to develop an online 
reporting system for the 2023 reporting cycle which will 
consist of a central portal where all employer reports will 
be uploaded and can be accessed publicly.  It is 

GUIDANCE FOR EMPLOYERS ON GENDER PAY GAP 
INFORMATION REPORTING 
 
As mentioned previously, the Government earlier this year 
announced that employers with over 250 employees will 
be required to publish certain information relating to the 
gender pay gap in their organisations this year.  Minister 
for Children, Equality, Disability, Integration and Youth,  
Roderic O’Gorman, TD also announced that the 
regulations giving legal effect to the obligations contained 
in the Gender Pay Gap Information Act 2021 (the “2021 
Act”) would be published imminently.  Our detailed 
briefing on the 2021 Act is available here. 
 
The Government has now published guidance for 
employers on calculating gender pay gap metrics for the 
purposes of the 2021 Act here, along with an FAQ 
document here. 
 
The guidance sets out a “suggested approach” for 
employers calculating gender pay gap metrics in their 
organisation. Employers are advised to choose a 
“snapshot date” in June 2022.  The reporting deadline will 
be six months from that date, in December 2022.  The 
reporting period will be 12 months prior to, and including, 
the snapshot date.  Employers can then calculate the 
number of relevant employees on the snapshot date to 
determine if they fall within the obligations under the 
2021 Act. 
 
For those employers that are obliged to prepare a gender 
pay gap information report, the guidance sets out a step 
by step process for working through the necessary 
calculations.  In addition, further specific detail is provided 
to assist with calculating: ordinary pay; bonuses; total 
hours worked; hourly remuneration; the proportion of 
male and of female employees who received bonus 
remuneration; the proportion of male and of female 
employees who received benefits-in-kind; and quartiles. 
Our briefing on the Government’s recent guidance is 
available here.  
 

anticipated that the system will allow members of the 
public to search for and view individual employers’ 
returns, as well as returns for employers in given 
sectors and regions. 

 
 

https://www.irishstatutebook.ie/eli/2021/act/20/enacted/en/print
https://www.arthurcox.com/knowledge/gender-pay-gap-information-bill-2019-becomes-law/
https://www.gov.ie/en/publication/1abe5-how-to-calculate-the-gender-pay-gap-metrics-guidance-note/
https://www.gov.ie/en/publication/19875-gender-pay-gap-information-reporting-faqs-for-employers/
https://www.arthurcox.com/knowledge/government-guidance-on-calculating-gender-pay-gap-metrics/


 

 

   - emergency procurements, and 
- automatic suspension, which would only be capable of 

being triggered where proceedings commence before 
the standstill period. 

IRELAND 
 
The Quality in Public Procurement (Contract Preparation 
and Award Criteria) Bill 2021 has progressed to the 
Fourth Stage in Seanad Éireann.  The Bill is intended to 
give further effect to Directive 2014/24/EU.  It aims to 
ensure that the price-quality ratio, either on its own or in 
combination with life cycle costing, becomes the default 
main measure for awarding contracts on the basis of most 
economically advantageous tender.  It does not prohibit 
use of a lowest price or lowest cost approach but requires 
that where that approach is taken, a declaration is made 
that explains why that approach was chosen.  It includes 
requirements to report on compliance with human rights 
legislation and provisions for issue of guidelines on social 
considerations.  The provisions of the Bill are still subject 
to debate.   
 
UK 
 
The UK Procurement Bill was introduced in Parliament to 
reform the UK public procurement regime following Brexit.  
It is intended to replace the Public Contracts Regulations 
2015, Utilities Contracts Regulations 2016, Concession 
Contracts Regulations 2016 and Defence and Security 
Public Contracts Regulations 2011.  It provides for new 
rules in relation to: 
 
- evaluation of tenders, to be based on criteria that 

identify the ‘Most Advantageous Tender’ and will 
require contracting authorities to have regard to 
delivering value for money and maximising the public 
benefit from the contract, 

- new procedures which allow for more negotiation with 
suppliers and new “open framework” provisions 
whereby a framework can be replaced by another 
framework on substantially the same terms with the 
same suppliers up to a maximum of eight years, 

- requirements to use a single digital platform for 
supplier registration, 

- minimum payment terms to support prompt 
payments,  

- broader grounds for excluding suppliers based on 
previous poor performance, 

Public Procurement 

https://www.oireachtas.ie/en/bills/bill/2021/32/
https://www.oireachtas.ie/en/bills/bill/2021/32/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02014L0024-20220101
https://bills.parliament.uk/bills/3159
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State Aid 

COMMISSION APPROVES €18 MILLION IRISH 
SCHEME TO SUPPORT THE ROAD HAULAGE SECTOR 
IN THE CONTEXT OF RUSSIA’S INVASION OF 
UKRAINE 
 
The European Commission has approved an €18 million 
Irish scheme to support the road haulage sector in the 
context of Russia’s invasion of Ukraine.  The scheme was 
approved under the State aid Temporary Crisis 
Framework, adopted by the Commission on 23 March 
2022, recognising that the EU economy is experiencing a 
serious disturbance.  The scheme will provide liquidity 
support to road haulage operators affected by the fuel 
prices increase caused by the current geopolitical crisis 
and the related sanctions.  The measure aims to mitigate 
the risk of insolvency for these businesses while ensuring 
the uninterrupted movement of goods by road. 
Beneficiaries will be entitled to receive limited amounts of 
aid in the form of direct grants.  The aid: (i) will not 
exceed €400,000 per company, and (ii) will be granted no 
later than 31 December 2022.  The Commission 
concluded that the scheme is necessary, appropriate and 
proportionate to remedy a serious disturbance in the 
economy of a Member State, in line with Article 107(3)(b) 
TFEU and the Temporary Crisis Framework.  See the full 
press release here.  
 
COMMISSION APPROVES €700 MILLION FRENCH 
SCHEME TO SUPPORT RESEARCH, DEVELOPMENT 
AND INNOVATION PROJECTS ACROSS ALL SECTORS 
 
The European Commission has approved a €700 million 
scheme to support research, development and innovation 
(“RDI”) projects by companies of all sizes and active 
across all sectors.  The scheme will support two types of 
measures: (i) aid for research and development projects, 
and (ii) aid for process and organisational innovation.  The 
scheme will take the form of direct grants, soft loans and 
repayable advances.  The scheme applies to four areas of 
RDI: (i) energy transition and environmental protection, 
(ii) digital transition, (iii) innovations in production 
processes, and (iv) research necessary to support the 
continued functioning of European value chain and the 
security of supply.  The Commission found that the 

scheme is necessary to facilitate RDI projects and has an 
incentive effect, as the projects would not take place 
without public support.  The Commission also found that 
the aid is proportionate and limited to the minimum 
necessary to ensure that the RDI projects are carried out.  
The Commission concluded that the positive effects of the 
scheme outweigh any negative effects in terms of possible 
distortions of competition.  See the full press release here. 
 
COMMISSION WILL PHASE OUT STATE AID COVID 
TEMPORARY FRAMEWORK 
 
The European Commission will phase out the State aid 
COVID Temporary Framework enabling Member States to 
remedy a serious disturbance in the economy in the 
context of the coronavirus pandemic.  The Framework will 
not be extended beyond the current expiry date, which is 
30 June 2022 for most of the tools provided.  The existing 
phase-out and transition plan will not change, including 
the possibility for Member States to provide specific 
investment and solvency support measures until 31 
December 2022 and 31 December 2023 respectively.  See 
the full press release here.  
 
COMMISSION APPROVES 2022-2027 REGIONAL AID 
MAP FOR NORTHERN IRELAND 
 
The European Commission has approved, under EU State 
aid rules and in line with the Protocol on Ireland/Northern 
Ireland, Northern Ireland’s map for granting regional aid 
from 1 January 2022 to 31 December 2027, within the 
framework of the revised Regional Aid Guidelines (“RAG”).  
Northern Ireland’s regional aid map defines the regions 
eligible for regional investment aid.  The map also sets the 
maximum aid intensity from which the region can benefit.  
The aid intensity is the maximum amount of State aid that 
can be given to each beneficiary, expressed as a 
percentage of the eligible investment costs.  Under the 
revised RAG, the entire population of Norther Ireland will 
be eligible for regional investment aid, under the 
derogation of Article 107(3)(c) TFEU (known as ‘c’ zones).  
The maximum aid intensity for large enterprises varies 
depending on the GDP per capita.  In Belfast, a 10% 

maximum aid intensity will apply while, in the rest of 
Northern Ireland, the maximum aid intensity will be 15%.  
Intensities can be increased by 10% for investments 
made by medium-sized enterprises and by 20% for 
investments made by small enterprises, for their initial 
investments whose eligible costs do not exceed €50 
million.  See the full press release here.  
 

https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2669
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2697
https://ec.europa.eu/commission/presscorner/detail/en/statement_22_2980
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_3068


 

 

 

Telecoms 

COMREG PUBLISHES DRAFT DECISION ON ITS 
REVIEW OF COMPETITION IN THE RFTS AND FACO 
MARKETS 
 
On 16 May 2022, ComReg published the draft decision of 
its market review of retail access to the public telephone 
network at a fixed location for residential and non-
residential customers (“RFTS”) and wholesale fixed 
access and call origination (“FACO”).  The decision 
proposes to fully deregulate the three RFTS and two FACO 
markets ComReg identified.  A number of the proposals 
are subject to sunset periods.  This draft decision replaces 
a previous draft decision, published in June 2021, which 
ComReg was obliged to withdraw following feedback from 
the European Commission.  ComReg subsequently set out 
proposals and initiated a new consultation period in 
February 2022, as a result of which it received 
submissions from Eircom, Vodafone, Magnet, BT, and 
ALTO.  See the full text of ComReg’s draft decision here. 
 
DETERMINATION OF A DISPUTE CONCERNING CIVIL 
ENGINEERING INFRASTRUCTURE BY COMREG 
 
ComReg has made a final determination in a dispute 
between BT Communications Limited and Eircom Limited 
concerning access to civil engineering infrastructure 
(“CEI”) at the Kilbarry Mast Site in Cork.  On 25 January 
2022, BT submitted a request for resolution of the dispute 
as it was concerned with the conditions Eircom sought to 
impose in respect of the CEI access it sought.  ComReg 
found that Eircom is obliged to provide CEI access 
regardless of the purpose for which access is sought.  As 
such, Eircom could not subject BT’s CEI access to the 
conditions it had proposed.  See the full text of ComReg’s 
final determination here.  
 
COMREG INFORMATION NOTICE OF GEOGRAPHIC 
SURVEY OF THE REACH OF BROADBAND NETWORKS 
 
ComReg published an information notice on 11 May 2022 
notifying undertakings of its intention to begin the process 
of collecting information on the reach of broadband 
networks.  Operators able to control any part of the 
access network will be the main source for the survey.   

ComReg is obliged to complete the survey by 21 December 
2023.  The results will be used to support ComReg’s 
existing functions, including defining relevant markets for 
competition and allocating public funds for the deployment 
of networks and the design of national broadband plans.  
See the full text of ComReg’s information notice here. 
 
28TH WAVE OF IRISH AND EU AGGREGATED DATA ON 
THE IMPLEMENTATION OF EU ROAMING 
REGULATIONS BY IRISH MOBILE COMPANIES 
PUBLISHED BY COMREG 
 
On 9 May 2022, ComReg published the 28th wave of Irish 
and EU aggregated data on the implementation of EU 
Roaming Regulation by Irish mobile companies.  The data 
covers the period spanning 1 April 2021 to 30 September 
2021.  ComReg notes that the data gives insights into the 
impact of COVID-19 and Brexit on usage of roaming 
services.  See the full text of ComReg’s information notice 
here. 
 
CONSULTATION OPEN ON PROPOSAL TO EXTEND 
DIRECTION TO MANAGE AND MAINTAIN THE 
NATIONAL DIRECTORY DATABASE 
 
The National Directory Database (“NDD”) is a record of all 
subscribers of publicly available telephone services in 
Ireland.  It includes those with fixed, personal and mobile 
numbers who have not refused to be included in the NDD.  
Porting Access B.V.2 is the undertaking directed by 
ComReg to manage and maintain the NDD; its mandate is 
due to expire on 30 June 2022, unless otherwise specified 
by ComReg.  This consultation seeks stakeholders’ views 
on ComReg’s proposal to extend the direction to Porting 
Access B.V.2 to manage and maintain the NDD up to a 
maximum of a further two year period to 30 June 2024.  
ComReg will accept submissions to its consultation paper 
until 17:00 on 2 June 2022.  See ComReg’s consultation 
paper here. 
 

https://www.comreg.ie/media/2022/05/ComReg-2240.pdf
https://www.comreg.ie/media/2022/05/ComReg2243.pdf
https://www.comreg.ie/media/2022/05/ComReg-2237.pdf
https://www.comreg.ie/media/2022/05/ComReg-2236.pdf
https://www.comreg.ie/media/2022/05/ComReg-2235.pdf
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