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Introduction

As Article 21c of CRD VI ushers in a new era for third-country
access to the EU banking market, firms need clarity, strategy
and the right expertise beside them.

The requirement for EU branches tfor core banking services
from 11 January 2027 is reshaping operating models.

Arthur Cox is working with clients to cut through the complexity,
anticipate what matters, and chart a smooth, assured path
through Article 21c - turning regulatory change into practical,
actionable solutions.
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Background

Directive (EU) 2024/1619 of the European
Parliament and of the Council of 31

May 2024 (CRD VI) amending Directive
2013/36/EU (CRD IV) entered into force in

July 2024. CRD VI, together with Regulation

(EU) 2024/1623 (CRR ) form the
"“Banking Package” and aim to implement
the final elements of Basel Ill.

-~

At a high level, CRD VI makes amendments

to CRD IV with the intention of promoting
harmonisation across Member States and
deepening the internal banking market.

One feature of the Banking Package that has been of
particular interest to market participants is Article 21c¢ of
CRD VI, which introduces a general prohibition on the direct
provision of core banking services - deposit-taking, lending,
and issuing guarantees or commitments - by third-country
undertakings (TCUs) into the EU (the General Prohibition).

The General Prohibition was born out of the recognition that
cross border lending and a fragmented regulatory landscape
give rise to risks to financial stability and market integrity.

From 11 January 2027, in order to provide core banking
services in the EU, TCUs will be required to establish a
licenced branch in each Member State where they wish

to provide core banking services or to operate through an
appropriately authorised and passported EU entity. TCUs
comprise non-EU banks and non-EU significant investment

firms (which deal on own account and have assets exceeding

€30 billion) which are engaged in the provision of core
banking services into the EU.
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The requirements of Article 21c represent a significant
change to how TCUs access the European market,
particularly for jurisdictions like Ireland that have historically
permitted cross border lending without requiring a local,
regulated presence.

Although the rationale behind the General Prohibition is well
understood, its implementation is occurring in an economic
and political landscape that has evolved considerably since
its inception. While the pursuit of regulatory harmonisation
and financial stability continues to underpin European policy,
there is now heightened emphasis on fostering growth

and competitiveness. As a result, the impact of these new
requirements on cross-border financial services activity will
be closely scrutinised by market participants.
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TRANSPOSING MEASURES

On 14 July 2026 Ireland published its national transposing
measures for CRD VI in the form of the European Union
(Capital Requirements) (Amendment) Regulations 2026

(S.I. No. 326 of 2026) (the 2026 Regulations) The 2026
Regulations amend Part 3 of the FEuropean Union (Capital
Requirements) Regulations 2014 (S.1. No. 158/2014) to insert
a new Chapter 1C, which contains the provisions relevant

to third-country branches. Chapter IC will apply from 11
January 2027, apart from Regulations 9X and 9Y (relating

to reporting of regulatory and financial information by third-
country branches to the Central Bank of Ireland (CBI)), which
apply from 10 July 2026.

The 2026 Regulations represent a faithful transposition of the
Article 21c requirements. Whilst clarifications in the domestic
text could have been helpful in assisting market participants
to navigate the new regime, the copy out approach means
that Ireland’s national transposition remains fully aligned

with the European level text. This is helpful in the sense that
no additional Irish-specific requirements or restrictions have
been introduced and should facilitate a more coherent and
consistent approach by in-scope entities when dealing with
customers across Ireland.

This briefing will look at Article 21c and the General
Prohibition in more detail, including the branch authorisation
requirements, exemptions and carve outs, and specific
considerations for sectors such as Financial Regulation,
Financial Services Compliance and Regulation, Asset
Management and Investment Funds, Fund Finance, Debt
Finance, Aviation, Structured Finance and Securitisation

and Insurance.

We hope this will provide a helpful introductory guide as the
Irish financial services sector works to interpret the provisions
of the new CRD VI regime and the regulatory compliance
challenges it presents. We will be issuing further practice
specific briefings in due course, in order to assist our clients
in navigating their particular market access considerations.
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Financial Regulation

Article 21¢ presents a market access hurdle ~ [nereare however,a EiﬁjSveer;fezxtf;‘opfgoh”;;gfvfawe outs to the
Partner for TCUs. As noted above, from 11 January
carsh thompson@arthurcos com 2027 TCUs will be required to establish EXEMPTIONS AND GARVE-OUTS
. . Reverse solicitation (client initiates the service)
a licenced branch in each Member State

“The requirement to establish a branch in the Union should not apply

V\/h ere th ey V\/iS h to p rQVi d e cCore ba N k| ﬂg to cases of reverse solicitation, that is where a client or counterparty

approaches an undertaking established in a third country at its own

Partner SEervices or o p erate th o Ug h dln a Uth orise d exclusive initiative for the provision of banking services, including
:sssrg'cz?g@l gﬁgurcox'com EUJ e nUty when Orovi din g core bankin g gf;gncc(i)/gi/tlsrg/lgggf ”c?/’ banking services closely related to those
services into the EU.

The General Prohibition does not apply where a TCU provides a service

or activity to an EU-located or EU-established client or counterparty
These core banking services include: (including a retail client, an eligible counterparty, or a professional
Professional Support Lawyer, client) where that client or counterparty approaches the TCU at its own
Of Counsel - deposit-taking exclusive initiative for the provision of any core banking service. The key

+353 1920 1265
katherine.quirke@arthurcox.com + lending, including consumer credit, real estate credit agreements,

factoring and financing commercial transactions

+ the provision of guarantees and commitments
Sinéad Cantillon

Senior Professional Support Lawyer
+353 1 920 1083
sinead.cantillon@arthurcox.com

concept is “own exclusive initiative”.

1 CRD VI Recital 6
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What does CRD VI mean for financial services in Ireland? - Financial Regulation

The reverse solicitation exemption is likely to be important

for Ireland'’s financial services industry and to be widely used
by market participants. It is important to note, however, that

this exemption cannot be used to circumvent the General
Prohibition where there is any element of marketing
or solicitation.

Itis also important to be aware that a client will not be
regarded as approaching a TCU on its “own exclusive
initiative” if the TCU “solicits” the client through an entity
acting on behalf of the TCU or an entity having close links
with the TCU or through any other person acting on behalf

of the TCU. The meaning of “solicits” for this purpose broadly

includes the offering and/or promotion of such services.

It should also be noted that where a client has approached
a TCU at the client's “own exclusive initiative”, this does

not permit the TCU to “market other categories of products,
activities or services than those that the client or counterparty
had solicited, other than through a third-country branch
established in a Member State”. However, the TCU would

be permitted to provide “any services, activities or products
necessary for, or closely related to the provision of the
service, product or activity originally solicited by the client or
counterparty, including where such closely related services,
activities or products are provided subsequently to those
originally solicited.”

2 CRD VI Article 21¢(3)

At present, the concept of “reverse enquiry” has no separate
statutory basis with respect to banking services under Irish
law. We note, however, that the CBIl issued guidance in the
context of Brexit (the CBI Brexit Guidance) which indicates
that, provided certain conditions are satisfied, the provision
of services to Ireland-based customers may not constitute
banking business “within the State” (i.e. Ireland).

The CBI Brexit Guidance states that, when assessing
such cases, the CBI may take some or all of the following
considerations into account:

+ Whether the firm has a presence in Ireland (i.e. whether it
IS operating on a cross-border basis);

- Whether there are marketing materials targeted at Irish-
based customers to inform them of the services provided
by a credit institution authorised in another jurisdiction;

+ Having in place, or adapting, operational infrastructure or
policies specifically to facilitate the provision of banking
services to Irish-based customers;

- The volume of the Irish customer base (a material number
of customers in Ireland availing of a banking service
provided by a credit institution authorised in another
jurisdiction is indicative of the conduct of banking business
in Ireland); and

+ The classification of customer (a proportionally higher
number of Irish-based customers would tend to indicate
that such customers are being targeted).
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Accordingly, the provision of banking services to Ireland-
based clients by a TCU should not trigger a licensing
requirement provided that the TCU satisfies at least some
of the conditions above (e.g. the TCU provides the banking
services on a cross-border and unsolicited basis).

Services to other credit institutions

The provision of core banking services to credit institutions
IS not subject to the General Prohibition. This exemption was
built into Article 21¢ to maintain liquidity and stability within
the global banking system.

Intragroup transactions

The provision of core banking services to an undertaking
within the same group as that of the TCU is not subject to
the General Prohibition. In this context, the provision of
core banking services by a TCU to a European custodian/
depositary within its group that is acting as a fiduciary for
one or more European fund clients can pose certain issues
for consideration, as to which see the Asset Management
and Investment Funds section below.
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What does CRD VI mean for financial services in Ireland? - Financial Regulation

MIFID investment services and related ancillary
services

“.. not apply to cases where third-country credit institutions
provide in the Union the investment services and activities
listed in Annex |, Section A, to Directive 2014/65/EU and any
accommodating ancillary services, such as related deposit
taking or the granting of credit or loans the purpose of which
IS to provide services under that Directive, including the
provision of trading of financial instruments services or
private wealth management.”>

The exact scope of the MiFID exemption, as set out in the
text of CRD VI, is unclear, and has been the subject of much
discussion to date. Whilst Article 21c(4) states that Article
21c will not apply to the MiFID services or activities listed in
Annex |, Section A to Directive 2014/65/EU (MIFID 1) it is not
clear from the text that Annex |, Section B services / activities
(such as custody) are also excluded from the scope of Article
271c. We discuss this further in the Asset Management and
Investment Funds section below.

Grandfathering for pre-existing contracts entered into
before 11 July 2026

“.. measures to preserve clients’ acquired rights under

existing contracts. Such measures should apply solely for the
purpose of facilitating the transition to implementation of this
Directive, and should be narrowly framed to avoid instances of
circumvention.”

Contracts entered into before 11 July 2026 are not subject
to the General Prohibition, however clients should be
cautious of contractual amendments and lifecycle events
that could potentially lead to a loss of grandfathering.

3 CRD VI Recital 6, see also Article 47(2)
4 CRD VI Recital 6

A note on characteristic performance in Irish law

Certain jurisdictions have traditionally applied a “place of
characteristic performance” test when determining whether
a licence is required to provide certain regulated financial
services within that jurisdiction. Historically, firms wishing to
do business in Ireland have not utilised the characteristic
performance test because lending to corporates is subject
to limited regulation in Ireland and, on the MiFID side,
Ireland has a useful overseas persons safe harbour.

This does not mean that a characteristic performance test
cannot be applied to business with Irish counterparties.
However, the test is not explicitly referenced in the text

of CRD VI and there is no direct European or domestic
guidance on the application of the test in this context,
opening the door to an element of regulatory uncertainty
and compliance risk.

THIRD COUNTRY BRANCH REQUIREMENTS

If an exemption or carve out is not available to a TCU which
intends to provide core banking services into the EU, then
that TCU will need to establish a branch in each Member
State where they operate and obtain an authorisation from
the relevant regulator(s).

Title VI of CRD VI sets out the European level framework

for authorisation, supervision, and regulatory cooperation
concerning branches of TCUs operating in the EU. It aims to
ensure consistent prudential standards and mitigate risks
posed by non-EU entities. The 2026 Regulations contain
detailed provisions to operationalise these requirements

at a national level, including regulations relating to (i) the
classification of third country branches, (i) authorisation
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conditions, (iii) prudential requirements, (iv) internal
governance and risk management, (v) booking requirements,
(vi) subsidiary establishment, and (vii) reporting and
supervision.

Branch requirements

Third country branches will be subject to standalone
regulatory capital and liquidity requirements as well as
minimum requirements related to staffing, governance and
risk management. Bookkeeping and regulatory reporting
requirements will also apply.

A point to bear in mind is that a third-country branch may
only conduct its regulated activities within the Member State
where it is established. The branch will be prohibited from
offering or conducting those activities in other Member
States on a cross-border basis, except for intragroup
funding transactions concluded with other third-country
branches of the same head undertaking and for transactions
entered into on the basis of reverse solicitation of services in
accordance with Article 21c.

As such, TCUs considering structuring options will need to
assess whether a third-country branch is the best option, or
if establishing a full European subsidiary with passporting
rights would be a better fit for their current and future
business models, notwithstanding the associated timing and
cost implications.
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What does CRD VI mean for financial services in Ireland? - Financial Regulation

Supervisory Powers in respect of third
country branches

The CBI will have powers to:

+ Assess branch significance and apply intensified
supervision for “class 1” branches

+ Require a branch to apply for authorisation as a subsidiary
+ Require detailed reporting and recovery planning

+ Conduct investigations and enforce sanctions

Cooperation Framework in respect of third
country branches

Home and host authorities must coordinate through
supervisory colleges, sharing information and aligning
recovery and resolution planning. The CBI will also be
required to coordinate its enforcement actions with
competent authorities in other Member States, in order to
prevent overlap when applying administrative measures and
penalties to cross-border cases.

Enhanced Monitoring of Significant Branches
and Subsidiarisation

As mentioned above, class 1 branches will be subject to
enhanced monitoring and stricter compliance obligations.
Generally, a third country branch will constitute a class 1
branch where (i) the amount of the third-country branch'’s
assets in the State equals or exceeds €5 billion, (ii) the third-
country branch takes deposits from retail customers and

a financial threshold is hit, and / or (iii) the third country
branch is not subject to equivalent prudential standards and
supervisory oversight by the regulator in the TCU's

home jurisdiction.

Furthermore, the CBI can require a third country branch to
apply for authorisation as a subsidiary where (i) the third
country branch carries out activities on cross border basis
into other Member States, (ii) the aggregate assets of all third
country branches in the same group in the Union equals

or exceeds €40 billion, (iii) the amount of the third-country
branch’s assets in the State equals or exceeds €10 billion, or
(iv) the third country branch otherwise meets the indicators
for systemic importance.
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Branch establishment - process and
considerations

TCUs intending to establish a branch in Ireland
will require authorisation under Regulation 9L,
which has been inserted into the European
Union (Capital Requirements) Regulations
2014 by the 2026 Regulations (Section 9A of
the Central Bank Act 1971, under which non-
EEA credit institutions were required to obtain
Central Bank authorisation before establishing
a branch in Ireland, having been deleted by
the 2026 Regulations).

For TCUs requiring a third country branch
authorisation, early engagement with the CBI
will be essential. The CBI's priority will be to
ensure that third country branches operate
within a robust prudential and governance
framework. As such, TCUs seeking a third-
country branch authorisation will need to
demonstrate strong capital and liquidity
arrangements, effective

local governance structures, and resilient
risk and operational processes aligned with
evolving CBI and European Banking Authority
(EBA) requirements.

The EBA published a final report on the

draft guidelines on the authorisation of third
country branches (PDF 850 KB) on 7 July 2026.
The guidelines are addressed to competent
authorities and to the third country head
undertakings submitting the application for
authorisation. The guidelines set out the
information, assessment criteria, procedures,
templates and forms required for a third
country branch authorisation application,
including a requirement for a non-objection
statement from the applicant’s home-

state supervisor.

The guidelines still need to be translated into
the official EU languages and published on the
EBA's website. The deadline for competent
authorities to report whether they comply with
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the guidelines will be two months after the
translations are published, and the guidelines
will apply from 11 January 2027.

Following initial discussions, third country
branch applicants will gain access to the
European Central Bank's (ECB) IMAS portal to
progress the application. As well as the CRD VI
requirements themselves, branch applicants
will be expected to adhere to CBI guidelines
addressing governance, risk management,
operational resilience, and prudential
standards, and the EBA guidelines on third
party risk management aligned with Regulation
(EU) 2022/2554 (DORA).

Existing branches

The 2026 Regulations also provide that the
CBI may decide that the authorisations of
third country branches granted on or before
10 January 2027 shall remain valid, provided
that the third country branches that were
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What does CRD VI mean for financial services in Ireland? - Financial Services Compliance and Regulation

granted those authorisations comply with the minimum
requirements laid down in the 2026 Regulations. Existing
third country branches should review the 2026 Regulations
and engage with their legal advisors to ensure that their
current authorisation status will remain valid post 11

January 2027 and to assess if any uplift in terms of regulatory

compliance is required in order to maintain or renew this
authorisation status.

Ongoing supervisory engagement

CRD VI will materially influence how non-EU lenders
structure their Irish facing activities, whether they establish
a third country branch or utilise one or more of the Article
21c exemptions. Exemptions, such as reverse solicitation,
will require clear internal governance and substance

to demonstrate compliance. In this regard, it should

be noted that, as expected, the transposing measures

have introduced the power for the CBI to require credit
institutions and branches that are established in Ireland

to provide the CBI with any information it considers
necessary for the purposes of monitoring what services
are being provided on a reverse solicitation basis into the
State by other TCUs within that entity's group. As such,
CBI monitoring of the application of the reverse solicitation
exemption will be possible in many circumstances.

However, the impact of CRD VI will extend far beyond
lenders to other entities such as funds, depositaries,
insurers, and corporate borrowers that rely on TCUs for
financing, guarantees, or cash management arrangements.
Fund depositaries in particular, will need to consider, and
possibly restructure, existing non-EU banking relationships
to maintain compliance under the new regime.

Other financial institutions that rely on TCUs should assess
how CRD VI may directly or indirectly affect their operational
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models and proactively engage with their CBI supervisors
if necessary. Early dialogue will help clarify whether
adjustments to outsourcing, depositary arrangements,
iquidity management or counterparty structures are
required (even where the full third country branch
authorisation process may not apply).

Ongoing supervisory engagement will also support financial
institutions in managing any transitional, contractual, or

risk management implications arising from the new regime
and in demonstrating that they remain compliant within the
evolving regulatory framework.

It is essential, and timely, that regulated entities consider
CRD VI in the context of their current business model

to clarify its applicability, assess restructuring needs,
address contractual implications, and plan strategically for
authorisation requirements or changes to business models
ahead of the 2027 implementation timeline.
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CRD VI will have a significant

impact on the Irish funds industry,
particularly in the areas of financing
and custody arrangements.

Given the opaque interface with
UCITS/AIFMD and the narrow
exemptions and carve-outs, fund
managers should consider what
work needs to be done to ensure
compliance readiness.

Suggested action points include the following: review
legacy positions; clarify third-country counterparties
strategies; and consider/prepare fallback structures.
Early action will safeguard continuity in operations
and position structures for compliance with CRD VI.
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Borrowing / lending arrangements

Funds and fund managers entering into new
arrangements during the transitional period
between 11 July 2026 and 11 January 2027 may
wish to consider whether the relevant TCU intends
to operate through an EU branch or subsidiary, or
whether it expects to rely on an available exemption
(such as reverse solicitation), once the regime
becomes applicable.

Funds should audit any upcoming lending to
determine exposure and confirm compliance
strategies. As mentioned in the Financial Services
Compliance & Regulation section above, funds
will need to be able to demonstrate compliance, in
particular when relying on exemptions like reverse
solicitation, and as such will require clear internal
governance and substance strategies around this.
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What does CRD VI mean for financial services in Ireland? - Asset Management and Investment Funds

MiFID exemption

As mentioned in the Financial Regulation section above,
the exact scope of the MiFID exemption as set out in the
text of CRD VI is unclear. Whilst Article 21c(4) states that
Article 21c will not apply to the MiFID services or activities
listed in Annex |, Section A to MIFID I, it is not clear from
the text that Annex |, Section B services / activities (such as
custody) are also excluded from the scope of Article 21c.

On 23 July 2025 the EBA published a report (the Report),
mandated under Article 21¢c(6) CRD VI, which examined
whether TCUs should be allowed to provide core banking
services directly to all EU financial sector entities (FSEs) (in
addition to credit institutions) without establishing a branch
in the Union. In the Report, the EBA noted that “Article 217c¢
CRDVI does not expressly address the interaction with those
AIFMD and UCITS Directive provisions entitling the concerned
EU FSEs to receive core banking services for their ongoing
operationality in third countries in accordance with their
business.” Particular reference was made to sub-custody
and deposit arrangements made by fund managers. The
EBA suggested that further clarifications, perhaps via the
Single Rulebook Q&A Tool, could help national competent
authorities with navigating these points.

In Ireland, through industry engagement, we understand
that Annex |, Section B services /activities (such as custody)
will be treated as excluded from the scope of Article 21c.
However, official guidance from the CBI on this point is not
currently available. There have been some discussions at
the European level as regards whether the Commission will
use the Single Rulebook Q&A Tool to issue guidance on the
implementation of Article 21¢, in particular the scope of the
MIFID exemption. At this point in time, it is unclear whether
the Commission will issue any guidance or, if they do, in
what timeframe.

The absence of tailored guidance in this regard poses

an element of compliance risk, including the possibility

for unintended regulatory breaches and operational
discontinuities. Close engagement with local transposition
developments is critical, and Irish funds should be aware
that they may need to proactively restructure third-country
arrangements into EU-authorised entities or subsidiaries
and otherwise be positioned to act if any formal domestic or
European guidance is provided.

Intragroup arrangements - custody

As mentioned in the Financial Regulation section above,
the provision of core banking services by a TCU to a
Furopean custodian/depositary within its group that is acting
as a fiduciary for one or more European fund clients, can
pose issues for consideration. In this context, and while each
structure and scenario will require careful factual review,
generally speaking, where a custodian/depositary acts as

a fiduciary, and receives a TCU's services for the benefit

of underlying funds, this does not mean that the services
provided by the TCU to the custodian/depositary should be
regarded as provided by the TCU to the underlying funds.

This is because while the custodian/depositary is acting as
a fiduciary in opening the cash accounts with the TCU, is
not acting as an agent of the funds. Furthermore, Article
21¢(2)(c) does not require that the services received by

the undertaking in the same group as the TCU must be
received for its own account/benefit, and we see no reason
why this should be implied. However, each case should be
considered on its own facts in order to assess compliance
with the CRD VI requirements.

In each case, funds and custodians must evaluate whether
current cross-border custody/deposit arrangements will be
compliant under the new CRD VI regime.

This publication is provided for your convenience and does not constitute legal advice. This publication is protected by copyright. © 2026 Arthur Cox LLP

arthurcox.com


https://www.arthurcox.com/
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Action points & recommendations

Focus Area

Recommended Actions

Regulatory Engagement

Counterparty Readiness

Documentation

Contingency Planning

Governance & Risk

Monitor for domestic or European level guidance; consider early submission of queries on fund-sector

implications.

Inventory lending/custody providers; assess whether they are planning EU-branch establishment or qualify

under exemptions.

Ensure documentation clearly evidences reverse solicitation or MiFID ancillary services where relied upon.

Model potential scenarios - e.g. EU-based subsidiaries, stepping up caution on new non-EU exposures.

Obtain board-level awareness and legal counsel to manage and report risks arising from CRD VI obligations.
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In the Fund Finance context,
the market for lending to Irish
funds is dominated by non-Irish
enders. While many of these
enders are EU based, non-

—U banks, primarily US, play

a significant role in providing
funding for Irish funds. As
such, CRD VI and the Article
21C requirements in particular,
represent a significant
development for the Irish Fund
Finance market.

We continue to receive multiple queries from

our lender and borrower side clients on the
implications for them of CRD VI. On the lender side,
key questions relate to the regulatory perimeter

and, if in scope, what exemptions might be
available. As noted in the Financial Regulation
and Financial Services Compliance & Regulation
sections above, establishing a third country branch
has limitations in terms of passporting, and setting
up a new EU subsidiary bank has significant timing
and cost implications.

For these reasons and others, clients remain
interested in potential structuring solutions, for
example structures that utilise a private credit
fund or SPV, or perhaps lending to an unregulated
non-EU entity that on lends funds into Ireland. We
continue to discuss various options with clients to
ensure that any structuring solutions deliver on
regulatory compliance requirements.

The potential use of the reverse solicitation
exemption is also a common question we are asked
in the Fund Finance context. As mentioned above,
the reverse solicitation exemption is likely to be
important for Ireland’s financial services industry
and we expect to see a market practice develop in
this area, in particular in terms of documentation
and record keeping.
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As TCUs become more familiar with the

parameters of reverse solicitation, we see clients
navigating issues around marketing, solicitation

and the provision of ancillary products with more
confidence. We are monitoring with interest
whether any divergence emerges between Member
States in relation to the interpretation of this
exemption and others, such as the characteristic
performance test.

Contracts entered into before 11 July 2026

are not subject to the licencing requirement in
order to preserve “client's acquired rights”. The
grandfathering date has now passed, and no

new contracts being entered into can avail of

this protection. However, the exemption remains
relevant as counterparties to existing contractual
arrangements that benefit from the grandfathering
exemption will need to remain cautious of material
contractual amendments and lifecycle events that
could potentially lead to a loss of grandfathering.
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Debt Finance
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and project finance deals.
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What does CRD VI mean for financial services in Ireland? - Debt Finance

As mentioned in the Fund Finance section above, as TCUs become more familiar with the
parameters of reverse solicitation, we are seeing clients navigating issues around marketing,
solicitation and the provision of ancillary products with more confidence. Practical guidance
that we have shared includes the following points:

Document the borrower’s initiative at the outset: a clear documentary record
establishing that the borrower (or advisers acting for the borrower) made the initial
approach to the TCU will be the cornerstone of any exemption analysis. Whilst there is no
market approach to papering this fact pattern yet, this is evolving, and at this stage parties
should keep records of any relevant communications, and consider documenting the
initiation of the relationship via formal mandate letters.

Maintain a clean separation: where a sponsor, financial adviser or arranger is involved,
ensure that their roles are clearly reflected, in particular which entities they do and do not
act for.

Map ancillary products to the original solicitation: where related products or services
are to be provided, consider at the outset whether they can properly be characterised

as necessary for, or closely related to, the originally solicited product or service, and
document that analysis.

Policies, procedures, training: TCUs should put appropriate policies and procedures in
place to ensure that marketing or solicitation efforts are being managed appropriately,
and that staff are trained to operate within these parameters. Governance and
compliance frameworks should be designed with sufficient flexibility to be updated as the
regulatory picture develops.

In Ireland, invoice finance traditionally has been subject to limited regulation. It is important
to note that invoice finance will be in scope for CRD VI. This will, for example, present
challenges for in-scope invoice finance providers where they add Irish entities to group
facilities, however we are of the view that in many cases structuring solutions will be available
to mitigate this issue.
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On the aviation side, Ireland remains a global hub for aircraft leasing. As
such, CRD VI and the Article 21c requirements in particular, will have a direct
and significant impact on participants in the Irish aviation market. Many Irish
leasing platforms borrow extensively from non-EU banks, and those banks
are highly active in the sector.

Non-EU banks providing core aviation finance services into Ireland will be required to establish regulated EU branches or
develop robust and defensible positions relying on the relevant exemptions. Whichever approach gains dominance, this will
reshape how non-EU lenders participate in Irish aviation finance transactions.

In our view, these developments have the potential to accelerate the shift toward alternative funding strategies, including
capital markets, securitisation, and private investment. For aviation participants, understanding these changes and adapting
financing models will be critical to ensuring the ongoing resilience of their operations, and to maintaining Ireland’s leadership
in global aircraft leasing. Practical steps will include assessing funding structures, engaging with non-EU lenders, updating
compliance frameworks, and aligning financial strategies early to avoid disruption. Ireland’s robust legal framework, tax
regime, and international conventions will remain key strengths, but proactive compliance planning will be essential to
navigate the new regulatory framework.
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Ireland plays a core role in the European and global structured finance
and securitisation market. Ireland’s securitisation vehicle, the section
110 company, offers flexibility and innovation which continues to attract

business to Ireland from across the globe.

Consequently, the implications of CRD VI for TCUs involved in financing transactions structured through
Ireland and on a cross-border basis are of particular importance.

In the case of vanilla securitisations, such as RMBS and CMBS transactions, an Irish securitisation
vehicle or SPV acquires underlying loans from an originator and issues securities to investors. Helpfully,
the issuance of such securities is not a core banking service within the context of Article 21c and

therefore is not captured by the CRD VI prohibition.
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What does CRD VI mean for financial services in Ireland? - Structured Finance and Securitisation

in various transactions, for example: mentioned in the Asset Management and Investment

+ Securitisation structures are always evolving and often
feature bespoke features such as liquidity facilities for
credit enhancement, subordinated loans to fund reserves
and loans to SPVs to satisfy risk retention requirements.
Where these features exist and the provider of such loan or
facility is a TCU, the General Prohibition under CRD VI will
need to be considered and accommodated in

the structure.

+ Structured trade receivables financings and securitisations
often involve cross-border businesses, with transaction
parties within the EU and third countries, including TCUs.
When this is the case, the parties will need to consider
whether the structure of the transaction constitutes
factoring, which is a core banking activity and thus an in-
scope service for CRD VI.

- TCU funders of forward flow securitisations and also will

have to consider CRD VI on new and existing transactions.
Where an existing transaction is grandfathered under CRD
VI, transaction parties will have to monitor amendments,
extensions, upsizes and other lifecycle events in case such
events result in a loss of grandfathering and trigger the
prohibition under CRD VI.

Funds, Fund Finance, Debt Finance and Aviation sections
above apply equally. Parties will need to consider what
exemptions and carve outs may be available based on the
specific fact pattern, bearing in mind local transposition
measures and any available guidance.

In the absence of an available exemption, the relevant service
may need to be provided through a third country branch or
an authorised EU subsidiary. Structuring solutions that re-
route the provision of the core banking service through an
unregulated entity may also be feasible.

Structured finance transactions are invariably undertaken

on a cross-border basis, involving multiple jurisdictions.

This international dimension means that transaction parties
and their counsel must carefully consider all relevant legal
and regulatory frameworks when structuring a financing

or securitisation. CRD VI will now be added to this range of
regulatory frameworks that need to be taken into account
when putting a transaction together, and parties should
remain live to how it may impact on each individual structure.
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On the insurance side, we are often asked
to consider the regulation of “trade finance”
products (such as letters of credit, bank
guarantees and performance bonds) as
insurance business by large international
lenders who wish to offer these products
to Irish borrowers or beneficiaries on a
stand-alone basis or as part of financing
arrangements being offered to their clients
across multiple jurisdictions.

The usual question is whether the provision of trade finance products
constitutes the carrying on of insurance business in Ireland, requiring
the issuer to be authorised in Ireland or another EEA state as a non-
life insurer for the relevant class of business (suretyship) or otherwise
come within an exemption, such as the exemption in favour of EEA
authorised credit institutions.
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As well as considering these regulatory perimeter issues, TCUs who
wish to offer trade finance products in Ireland will now also need to
consider the implications of CRD VI as well.

Assuming that trade finance products will fall within CRD VI, which we
think is likely, TCUs will now need to navigate both the banking and
the insurance regulatory environments in order to offer these types
of products. It remains to be seen whether authorisation of an EEA
branch of a non-EEA lender under CRD VI will permit a TCU to issue
these types of products under Irish law.

If this proves not to be the case, there will be a number of possible
alternatives, such as the creation of a subsidiary in Ireland or elsewhere
in the EEA and obtaining authorisation (either as a non-life insurer or a
bank) or, depending on the specific circumstances, determining if the
provision of specific trade finance products crosses the Irish regulatory
perimeter and if CRD VI exemptions can be relied upon.

In each case, the particular facts of the transaction and the business
will be important in determining the exact legal obligations and the
appropriate way forward to ensure compliance.
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Conclusion

As will be clear from the above, CRD VI and the Article 21c
requirements touch on all areas of the financial services
industry in Ireland.

Whilst this is a significant change in the Irish market which, to date, has operated a
‘permissive’ cross-border lending regime, this marks a step towards a harmonised European
approach to cross border lending originating from outside of the Union.

In practice, the success of the new regime will depend on astute and informed regulatory
interpretation, commercial and practical advice, and on the ability of the financial services
market and its advisors to adapt established structures and develop a coherent and
consistent approach across jurisdictions.

Our cross-departmental team of lawyers drawn from our Financial Regulation, Compliance,
Asset Management and Investment Funds, Fund Finance, Debt Finance, Aviation, Structured
Finance and Securitisation and Insurance practices are well positioned to assist with all
queries relating to CRD VI implementation and compliance. Please do reach out to discuss,
we would be delighted to help.
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