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Horizon Scanner:Horizon Scanner:  
Infrastructure,Infrastructure,  
Construction,Construction,  
EnergyEnergy

Legal and regulatory developments impacting sectorsLegal and regulatory developments impacting sectors  
across the economy including across the economy including energyenergy, , construction &construction &  
engineeringengineering, , real estatereal estate, , industrialsindustrials, , transporttransport and and  
digital infrastructuredigital infrastructure..

Highlights this month...Highlights this month...

EV CHARGING INFRASTRUCTUREEV CHARGING INFRASTRUCTURE

Against the context of the latest EU and Irish legal and policy developments, weAgainst the context of the latest EU and Irish legal and policy developments, we
look look herehere at some of the main legal considerations in rolling out charging at some of the main legal considerations in rolling out charging
infrastructure.infrastructure.

Find out more

GREEN CLAUSES FOR LEASESGREEN CLAUSES FOR LEASES

The Chancery Lane Project has published a suite of green lease clauses, theThe Chancery Lane Project has published a suite of green lease clauses, the
culmination of work carried out by the Project’s Irish Property Working Group.culmination of work carried out by the Project’s Irish Property Working Group.

Find out more

ADJUDICATIONADJUDICATION

Can referral for adjudication of a payment dispute arising under a constructionCan referral for adjudication of a payment dispute arising under a construction

contract be time barred?contract be time barred?

Find out more

https://www.arthurcox.com/expertise/sectors/energy/
https://www.arthurcox.com/expertise/practice-areas/construction-and-engineering/
https://www.arthurcox.com/expertise/practice-areas/real-estate/
https://www.arthurcox.com/expertise/sectors/industrials/
https://www.arthurcox.com/expertise/sectors/transport/
https://www.arthurcox.com/expertise/sectors/digital-infrastructure/
https://www.arthurcox.com/knowledge/ev-charging-infrastructure-legal-aspects-in-ireland-as-the-60km-interval-gets-closer/
https://www.arthurcox.com/knowledge/ev-charging-infrastructure-legal-aspects-in-ireland-as-the-60km-interval-gets-closer/
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"While the"While the  
circumstances of thiscircumstances of this  

case are unusual, itcase are unusual, it  
provides an analysisprovides an analysis  
of how the statutoryof how the statutory  

limitation periodlimitation period  
interacts with the UKinteracts with the UK  
adjudication regimeadjudication regime  
(which, as in Ireland,(which, as in Ireland,  

provides anprovides an  
entitlement to referentitlement to refer  
the dispute "at anythe dispute "at any  

time")."time")."

UK ADJUDICATION PROCEEDINGS FOUND TO BE TIME BARREDUK ADJUDICATION PROCEEDINGS FOUND TO BE TIME BARRED

In the UK judgment in In the UK judgment in LJR Interiors Limited v Cooper Construction LimitedLJR Interiors Limited v Cooper Construction Limited, a contractor, a contractor

completed works in October 2014 but submitted a payment application no. 4 nearly eightcompleted works in October 2014 but submitted a payment application no. 4 nearly eight

years later, in July 2022. When the employer did not respond, the contractor referred ayears later, in July 2022. When the employer did not respond, the contractor referred a

dispute for adjudication. The employer argued that it was too late for payment to bedispute for adjudication. The employer argued that it was too late for payment to be

pursued given that, under the Limitation Act 1980 in the UK, an action for breach ofpursued given that, under the Limitation Act 1980 in the UK, an action for breach of

contract cannot be brought after the expiration of six years from when the cause of actioncontract cannot be brought after the expiration of six years from when the cause of action

accrues.accrues.

The adjudicator disagreed and decided that a sum should be paid to the contractor: TheThe adjudicator disagreed and decided that a sum should be paid to the contractor: The

cause of action arose when the breach occurred, and the breach was the employer’scause of action arose when the breach occurred, and the breach was the employer’s

failure to pay the sum claimed by the �nal date for payment, identi�ed in the notice offailure to pay the sum claimed by the �nal date for payment, identi�ed in the notice of

referral as August 2022. The contractor applied to court to enforce the decision and thereferral as August 2022. The contractor applied to court to enforce the decision and the

employer applied for a declaration that the adjudicator’s decision was void andemployer applied for a declaration that the adjudicator’s decision was void and

unenforceable.unenforceable.

The Court concluded that “action” under the Limitation Act 1980 had to be read asThe Court concluded that “action” under the Limitation Act 1980 had to be read as

including adjudication proceedings. Could the Court go on to examine whether theincluding adjudication proceedings. Could the Court go on to examine whether the

adjudicator had reached the correct conclusion as to when the cause of action has arisen?adjudicator had reached the correct conclusion as to when the cause of action has arisen?

The Court indicated that the circumstances in UK law in which a declaration that anThe Court indicated that the circumstances in UK law in which a declaration that an

adjudicator’s decision is void and unenforceable can be granted are narrow, but includeadjudicator’s decision is void and unenforceable can be granted are narrow, but include

instances “where the adjudicator has not just gone wrong but done so in a way it wouldinstances “where the adjudicator has not just gone wrong but done so in a way it would

be “unconscionable for the court to ignore.””be “unconscionable for the court to ignore.””

Though there was complexity in identifying when the cause of action arose, the CourtThough there was complexity in identifying when the cause of action arose, the Court

ruled that the right to payment had accrued in November 2014. The adjudicator hadruled that the right to payment had accrued in November 2014. The adjudicator had

been wrong to ignore the limitation defence available to the employer, and that error wasbeen wrong to ignore the limitation defence available to the employer, and that error was

unconscionable for the court to ignore. The Court decided not to enforce the adjudicator’sunconscionable for the court to ignore. The Court decided not to enforce the adjudicator’s

decision and to grant the declaratory relief sought to the employer.decision and to grant the declaratory relief sought to the employer.

While the circumstances of this case are unusual, it provides an analysis of how theWhile the circumstances of this case are unusual, it provides an analysis of how the

statutory limitation period interacts with the UK adjudication regime (which, as in Ireland,statutory limitation period interacts with the UK adjudication regime (which, as in Ireland,

provides an entitlement to refer the dispute “at any time”).provides an entitlement to refer the dispute “at any time”).

As to when a Court would overturn an adjudicator’s decision because of error in law, thisAs to when a Court would overturn an adjudicator’s decision because of error in law, this

has been touched on in Ireland in Aakon Construction Services Ltd v Pure Fitouthas been touched on in Ireland in Aakon Construction Services Ltd v Pure Fitout

Associated Ltd, which we looked at Associated Ltd, which we looked at herehere. In Aakon, the Court indicated that the precise. In Aakon, the Court indicated that the precise

contours of its discretion to refuse to enforce an adjudicator’s decision should becontours of its discretion to refuse to enforce an adjudicator’s decision should be

developed incrementally, and suggested the possibility that it may need to considerdeveloped incrementally, and suggested the possibility that it may need to consider

whether an error of law made during adjudication might mean an adjudicator actedwhether an error of law made during adjudication might mean an adjudicator acted

outside his/her jurisdiction.outside his/her jurisdiction.

ADJUDICATION AND COLLATERAL WARRANTIESADJUDICATION AND COLLATERAL WARRANTIES

When may a collateral warranty be deemed to be a construction contract for the purposesWhen may a collateral warranty be deemed to be a construction contract for the purposes

of statutory adjudication? The question is to be considered by the UK Supreme Court, asof statutory adjudication? The question is to be considered by the UK Supreme Court, as

we note we note herehere..

EV CHARGING INFRASTRUCTUREEV CHARGING INFRASTRUCTURE

The Government published an Electric Vehicle Charging Infrastructure Strategy. We lookThe Government published an Electric Vehicle Charging Infrastructure Strategy. We look

at domestic policy, recent EU law developments, and legal considerations that arise whenat domestic policy, recent EU law developments, and legal considerations that arise when

delivering charging infrastructure in our brie�ng available delivering charging infrastructure in our brie�ng available herehere..

LEGISLATIONLEGISLATION

Regulation of Providers of Building worksRegulation of Providers of Building works

The Construction Industry Federation is The Construction Industry Federation is appointedappointed to be the registration body to perform to be the registration body to perform

the functions conferred on the registration body by or under the the functions conferred on the registration body by or under the Regulation of ProvidersRegulation of Providers

of Building Works and Miscellaneous Provisions Act 2022of Building Works and Miscellaneous Provisions Act 2022..

Fire SafetyFire Safety

The Government is The Government is consultingconsulting on proposed amendments to the Building Regulations on proposed amendments to the Building Regulations

relating to �re safety in buildings other than dwellings. The closing date for responses is relating to �re safety in buildings other than dwellings. The closing date for responses is 2121

April 2023April 2023..

Government Spring Legislative ProgrammeGovernment Spring Legislative Programme

The Government’s The Government’s Spring Legislative ProgrammeSpring Legislative Programme includes in priority legislation for includes in priority legislation for

drafting and publishing a Licencing of Construction Activity Bill to provide for thedrafting and publishing a Licencing of Construction Activity Bill to provide for the

establishment of a statutory licensing system for construction and related activities.establishment of a statutory licensing system for construction and related activities.

Screening of Third Country TransactionsScreening of Third Country Transactions

Following consideration by Select Committee, an Following consideration by Select Committee, an amended versionamended version of the Screening of of the Screening of

Third Country Transactions Bill was published on 25 January 2023. The Bill facilitatesThird Country Transactions Bill was published on 25 January 2023. The Bill facilitates

review of transactions involving foreign investment that may impact on security or publicreview of transactions involving foreign investment that may impact on security or public

order. Our brie�ng on the initial draft is available order. Our brie�ng on the initial draft is available herehere..

SUSTAINABILITYSUSTAINABILITY

EU Green Industrial PlanEU Green Industrial Plan

A A Green Deal Industrial PlanGreen Deal Industrial Plan aims to support the scaling up of manufacturing capacity for aims to support the scaling up of manufacturing capacity for

net-zero products and technologies. It includes a proposal to establish Net-Zero Industrynet-zero products and technologies. It includes a proposal to establish Net-Zero Industry

Academies including in relation to sustainable construction with a focus on the use of bio-Academies including in relation to sustainable construction with a focus on the use of bio-

based materials, circularity and digital technologies.based materials, circularity and digital technologies.

Modern Methods of ConstructionModern Methods of Construction

In the UK, it has been In the UK, it has been reportedreported that the Government has asked the British Standards that the Government has asked the British Standards

Institution to develop a UK standard for MMC.Institution to develop a UK standard for MMC.

"A "A Green DealGreen Deal  
Industrial PlanIndustrial Plan  

aims to support theaims to support the  
scaling up ofscaling up of  

manufacturingmanufacturing  
capacity for net-capacity for net-

zero products andzero products and  
technologies."technologies."

http://www.bailii.org/ew/cases/EWHC/TCC/2023/3339.html
https://www.arthurcox.com/knowledge/construction-law-update-court-elaborates-principles-that-apply-in-ireland-to-enforcement-of-adjudication-decisions/
https://insights.arthurcox.com/post/102i5sq/when-is-a-collateral-warranty-a-construction-contract-uk-supreme-court-will-fina
https://www.arthurcox.com/knowledge/ev-charging-infrastructure-legal-aspects-in-ireland-as-the-60km-interval-gets-closer/
https://www.irishstatutebook.ie/eli/2023/si/8/made/en/pdf
https://www.irishstatutebook.ie/eli/2022/act/15/enacted/en/html
https://www.gov.ie/en/press-release/388d3-government-seeks-publics-views-on-new-fire-safety-regulations/
https://www.gov.ie/en/press-release/a2f8d-government-chief-whip-minister-hildegarde-naughton-publishes-spring-legislative-programme/
https://www.oireachtas.ie/en/bills/bill/2022/77/
https://www.arthurcox.com/knowledge/an-overview-of-the-proposed-investment-screening-regime-in-ireland/
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_510
https://www.constructionnews.co.uk/tech/offsite-mmc/whitehall-commissions-new-offsite-standard-26-01-2023/
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_510
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"The update also"The update also  
highlights that thehighlights that the  
company rolling outcompany rolling out  
the NBP, Nationalthe NBP, National  
Broadband IrelandBroadband Ireland  
(“(“NBINBI”), has met its”), has met its  
target to pass intarget to pass in  
excess of 100,000excess of 100,000  
premises by the endpremises by the end  
of its third contractof its third contract  
year, which falls atyear, which falls at  
the end of Januarythe end of January  
2023."2023."

LEGISLATIONLEGISLATION

Communications Regulation and Digital Hub Development Agency (Amendment) Bill 2022 passes �nalCommunications Regulation and Digital Hub Development Agency (Amendment) Bill 2022 passes �nal

stage of Dáil legislative scrutinystage of Dáil legislative scrutiny

The Bill requires providers of public electronic communications networks and providers of publicly availableThe Bill requires providers of public electronic communications networks and providers of publicly available

electronic communications services to take measures to manage the risks posed to the security of the networkselectronic communications services to take measures to manage the risks posed to the security of the networks

and services. The Bill also empowers the Minister to take measures regarding the supply of critical components inand services. The Bill also empowers the Minister to take measures regarding the supply of critical components in

the sector. Having completed its �nal stage in the Dáil on 25 January 2023, the Bill will now undergo legislativethe sector. Having completed its �nal stage in the Dáil on 25 January 2023, the Bill will now undergo legislative

scrutiny in the Seanad. The report is available scrutiny in the Seanad. The report is available herehere..

COMREG UPDATESCOMREG UPDATES

ComReg commences consultation period on WLA and WCA Market ReviewsComReg commences consultation period on WLA and WCA Market Reviews

On 9 January 2023, ComReg published a Consultation and Draft Decision examining the two wholesaleOn 9 January 2023, ComReg published a Consultation and Draft Decision examining the two wholesale

broadband markets in order to determine whether regulation is warranted, and if so, in what form. The marketsbroadband markets in order to determine whether regulation is warranted, and if so, in what form. The markets

being examined are the provision of Wholesale Local Access provided at a �xed location (“being examined are the provision of Wholesale Local Access provided at a �xed location (“WLAWLA”) and Wholesale”) and Wholesale

Central Access provided at a �xed location for mass-market products (“Central Access provided at a �xed location for mass-market products (“WCAWCA”). The deadline by which interested”). The deadline by which interested

parties must make their submissions is 5pm on parties must make their submissions is 5pm on 3 March 20233 March 2023. The report is available . The report is available herehere..

ComReg initiates Physical Infrastructure Access Market Review ConsultationComReg initiates Physical Infrastructure Access Market Review Consultation

On 9 January 2023, ComReg published a Consultation and Draft Decision analysing the market for PhysicalOn 9 January 2023, ComReg published a Consultation and Draft Decision analysing the market for Physical

Infrastructure Access (“Infrastructure Access (“PIAPIA”) and whether any service provider has market power over PIA which could inhibit”) and whether any service provider has market power over PIA which could inhibit

the development of infrastructure competition. Interested parties are invited to comment up until 5 pm on Thethe development of infrastructure competition. Interested parties are invited to comment up until 5 pm on The

report is available. The report is available report is available. The report is available herehere..

ComReg publishes information notice setting out Final Assignment Plan for Multi Band Spectrum AwardComReg publishes information notice setting out Final Assignment Plan for Multi Band Spectrum Award

On 19 December 2022, ComReg published the Provisional Assignment Plan for each winning bidder, and noti�edOn 19 December 2022, ComReg published the Provisional Assignment Plan for each winning bidder, and noti�ed

the winning bidders of the opportunity to negotiate a reorganisation of the Provisional Assignment Plan. Thethe winning bidders of the opportunity to negotiate a reorganisation of the Provisional Assignment Plan. The

negotiation phase closed on 11 January 2023 with no changes to the Provisional Assignment Plan. ComReg is nownegotiation phase closed on 11 January 2023 with no changes to the Provisional Assignment Plan. ComReg is now

commencing the remaining stages of the Multi Band Spectrum Award, which include the issuing of licenses to thecommencing the remaining stages of the Multi Band Spectrum Award, which include the issuing of licenses to the

winning bidders and transitional adjustments to providers’ networks. The report is available winning bidders and transitional adjustments to providers’ networks. The report is available herehere..

ComReg publishes feasibility study on Passive Access Records ReportComReg publishes feasibility study on Passive Access Records Report

ComReg has published a report on the feasibility of providing Access Seekers with real time access to Eircom’sComReg has published a report on the feasibility of providing Access Seekers with real time access to Eircom’s

Passive Access Records (“Passive Access Records (“PARPAR”). The study focused on three main requirements: providing real time access to”). The study focused on three main requirements: providing real time access to

Eircom’s PAR; enabling access seekers to extract information on passive infrastructure stored in Eircom’s PhysicalEircom’s PAR; enabling access seekers to extract information on passive infrastructure stored in Eircom’s Physical

Network Inventory system; and ensuring each PAR record includes a unique reference identi�er whenNetwork Inventory system; and ensuring each PAR record includes a unique reference identi�er when

extracted. The report is available extracted. The report is available herehere..

ComReg publishes Final Determination regarding the Emergency Call Answering Service Call-Handling FeeComReg publishes Final Determination regarding the Emergency Call Answering Service Call-Handling Fee

Review 2022Review 2022

The Communications Regulation Act, 2002 (as amended) sets out ComReg’s statutory role in respect of theThe Communications Regulation Act, 2002 (as amended) sets out ComReg’s statutory role in respect of the

Emergency Call Answering Service (“Emergency Call Answering Service (“ECASECAS”) and ComReg’s function relating to the review of the maximum”) and ComReg’s function relating to the review of the maximum

permitted call handling fee that a ECAS is allowed to charge for handling emergency calls. The Determination setspermitted call handling fee that a ECAS is allowed to charge for handling emergency calls. The Determination sets

out the maximum call-handling fee that the ECAS operator is allowed to charge for the period from 12 Februaryout the maximum call-handling fee that the ECAS operator is allowed to charge for the period from 12 February

2023 to 11 February 2024. The Determination concludes that the maximum permitted call handling for the above2023 to 11 February 2024. The Determination concludes that the maximum permitted call handling for the above

period shall be €3.78. The report is available period shall be €3.78. The report is available herehere..

ComReg publishes information notice on Spectrum Lease Noti�cationComReg publishes information notice on Spectrum Lease Noti�cation

On 25 July 2022, ComReg approved the lease of spectrum rights in the 3.6 GHz band to Imagine from Meteor andOn 25 July 2022, ComReg approved the lease of spectrum rights in the 3.6 GHz band to Imagine from Meteor and

Vodafone respectively. These leases expired on 24 January 2023. On 19 January 2023 Imagine submitted aVodafone respectively. These leases expired on 24 January 2023. On 19 January 2023 Imagine submitted a

noti�cation to ComReg to lease spectrum rights in the 3.6 GHz band from Vodafone. ComReg invited submissionsnoti�cation to ComReg to lease spectrum rights in the 3.6 GHz band from Vodafone. ComReg invited submissions

from interested parties on the Lease Noti�cation, and will determine whether or not a proposed lease wouldfrom interested parties on the Lease Noti�cation, and will determine whether or not a proposed lease would

distort competition. The report is available distort competition. The report is available herehere..

ComReg proceeds with District Court prosecution against ThreeComReg proceeds with District Court prosecution against Three

Three was charged on eight counts, having failed to meet requirements set out in Article 15 of the EU RoamingThree was charged on eight counts, having failed to meet requirements set out in Article 15 of the EU Roaming

Regulation (the “Regulation (the “RegulationRegulation”). The Regulation requires that service providers implement a �nancial cap of €50”). The Regulation requires that service providers implement a �nancial cap of €50

for data roaming charges in a single billing period, and that service providers notify customers as they reach 80%for data roaming charges in a single billing period, and that service providers notify customers as they reach 80%

and 100% of their limit. Three stated that following an investigation by ComReg it has credited or refunded theand 100% of their limit. Three stated that following an investigation by ComReg it has credited or refunded the

identi�ed customers. Three pleaded guilty to one count on each of the eight summonses. The report is availableidenti�ed customers. Three pleaded guilty to one count on each of the eight summonses. The report is available

herehere..

INDUSTRY NEWSINDUSTRY NEWS

The Department of the Environment, Climate and Communications issues update on the delivery of theThe Department of the Environment, Climate and Communications issues update on the delivery of the

National Broadband PlanNational Broadband Plan

Key achievements outlined in the update include that over 27,600 premises across Ireland were connected toKey achievements outlined in the update include that over 27,600 premises across Ireland were connected to

high-speed broadband under the National Broadband Plan (“high-speed broadband under the National Broadband Plan (“NBPNBP”) by the end of 2022. The update also”) by the end of 2022. The update also

highlights that the company rolling out the NBP, National Broadband Ireland (“highlights that the company rolling out the NBP, National Broadband Ireland (“NBINBI”), has met its target to pass in”), has met its target to pass in

excess of 100,000 premises by the end of its third contract year, which falls at the end of January 2023. NBI hasexcess of 100,000 premises by the end of its third contract year, which falls at the end of January 2023. NBI has

passed more than 109,000 of the intended 560,000 premises. The report is available passed more than 109,000 of the intended 560,000 premises. The report is available here.here.

Amazon submits plans for three new data centres in north DublinAmazon submits plans for three new data centres in north Dublin

The planned developments would bring the total number of data centres on the site to six. Universal Developers,The planned developments would bring the total number of data centres on the site to six. Universal Developers,

on behalf of Amazon, submitted that the three new buildings would have a combined power load of 73MW. Theon behalf of Amazon, submitted that the three new buildings would have a combined power load of 73MW. The

deadline for submissions to be received on the planned development was 30 January 2023. The report isdeadline for submissions to be received on the planned development was 30 January 2023. The report is

available available herehere..

Re a d m ore  a bout our Com pe tition a nd Re gula te d Ma rk e ts Group >

"The Bill also"The Bill also  
empowers theempowers the  

Minister to takeMinister to take  
measures regardingmeasures regarding  
the supply of criticalthe supply of critical  

components in thecomponents in the  
sector."sector."

https://www.oireachtas.ie/en/bills/bill/2022/86/
https://www.comreg.ie/media/2023/01/ComReg-2303.pdf
https://www.comreg.ie/media/2023/01/ComReg-2304.pdf
https://www.comreg.ie/media/2023/01/ComReg-2306.pdf
https://www.comreg.ie/media/2023/01/ComReg-2304a.pdf
https://www.comreg.ie/media/2023/01/ComReg-2305.pdf
https://www.comreg.ie/media/2023/01/ComReg-2308.pdf
https://www.comreg.ie/media/2023/01/ComReg-2309.pdf
https://www.gov.ie/en/press-release/15384-update-on-the-delivery-of-the-national-broadband-plan-january-2023/
https://www.irishtimes.com/business/2023/01/25/amazon-plans-three-new-data-centres-for-north-dublin/
https://www.arthurcox.com/expertise/practice-areas/competition-and-regulated-markets/
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"JLCs are independent"JLCs are independent  
bodies made up ofbodies made up of  

employer and workeremployer and worker  
representatives thatrepresentatives that  
can set employmentcan set employment  

conditions andconditions and  
minimum rates of payminimum rates of pay  

for employees infor employees in  
certain sectors throughcertain sectors through  

the drafting ofthe drafting of  
EmploymentEmployment  

Regulation OrdersRegulation Orders  
(EROs) which can be(EROs) which can be  

given statutory effectgiven statutory effect  
with ministerialwith ministerial  

approval."approval."

LABOUR COURT TO REVIEW ALL JOINT LABOUR COMMITTEES (JLCS)LABOUR COURT TO REVIEW ALL JOINT LABOUR COMMITTEES (JLCS)

The Labour Court is inviting written submissions in respect of the review of JLCs it is carrying outThe Labour Court is inviting written submissions in respect of the review of JLCs it is carrying out

pursuant to the requirements of the Industrial Relations Act 1946. The Court is required to carry outpursuant to the requirements of the Industrial Relations Act 1946. The Court is required to carry out

such a review at least every �ve years.such a review at least every �ve years.

JLCs are independent bodies made up of employer and worker representatives that can set employmentJLCs are independent bodies made up of employer and worker representatives that can set employment

conditions and minimum rates of pay for employees in certain sectors through the drafting ofconditions and minimum rates of pay for employees in certain sectors through the drafting of

Employment Regulation Orders (EROs) which can be given statutory e�ect with ministerial approval.Employment Regulation Orders (EROs) which can be given statutory e�ect with ministerial approval.

There are currently JLCs in several sectors including in relation to agricultural workers, catering, contractThere are currently JLCs in several sectors including in relation to agricultural workers, catering, contract

cleaning, and the security industry.cleaning, and the security industry.

Historically, the actions of JLCs have been frequently challenged in the Courts. The �ve-year reviewHistorically, the actions of JLCs have been frequently challenged in the Courts. The �ve-year review

requirement was introduced after the High Court found certain provisions of the Industrial Relationsrequirement was introduced after the High Court found certain provisions of the Industrial Relations

Acts 1946 and 1990 unconstitutional; thereby deeming all EROs invalid in 2011. There are currentlyActs 1946 and 1990 unconstitutional; thereby deeming all EROs invalid in 2011. There are currently

proceedings seeking judicial review of the approval of an ERO for the security industry in August 2022;proceedings seeking judicial review of the approval of an ERO for the security industry in August 2022;

and there is an injunction in place preventing its commencement. Despite those proceedings beingand there is an injunction in place preventing its commencement. Despite those proceedings being

ongoing, the Security Industry JLC has made proposals for a new ERO and the Labour Court is alsoongoing, the Security Industry JLC has made proposals for a new ERO and the Labour Court is also

currently inviting written submissions in respect of those proposals.currently inviting written submissions in respect of those proposals.

See information regarding the invitations for written submissions to the Labour Court See information regarding the invitations for written submissions to the Labour Court herehere and  and herehere..

SUPREME COURT SET TO HEAR APPEAL IN GIG ECONOMY CASESUPREME COURT SET TO HEAR APPEAL IN GIG ECONOMY CASE

The Supreme Court is set to hear an appeal by the Revenue Commissioners of the decision of the CourtThe Supreme Court is set to hear an appeal by the Revenue Commissioners of the decision of the Court

of Appeal in the case of of Appeal in the case of The Revenue Commissioners -V- Karshan Midlands Ltd T/A Dominos Pizza The Revenue Commissioners -V- Karshan Midlands Ltd T/A Dominos Pizza thisthis

monthmonth. . The Court of Appeal had overturned the judgment of the High Court, which had upheld theThe Court of Appeal had overturned the judgment of the High Court, which had upheld the

determination of a Tax Appeals Commissioner that that pizza delivery drivers engaged by Domino’s weredetermination of a Tax Appeals Commissioner that that pizza delivery drivers engaged by Domino’s were

employees for tax purposes. The Court of Appeal disagreed and held that the drivers were self-employees for tax purposes. The Court of Appeal disagreed and held that the drivers were self-

employed contractors. The decision of the Supreme Court is set to clarify the law in relation to the gigemployed contractors. The decision of the Supreme Court is set to clarify the law in relation to the gig

economy and workers engaged under contracts similar to those used by the defendant in this case. Seeeconomy and workers engaged under contracts similar to those used by the defendant in this case. See

the Supreme Court’s decision on the Application for Leave to Appeal the Supreme Court’s decision on the Application for Leave to Appeal herehere..

NO BLUE TICKS: LIMITATIONS TO EMPLOYER USE OF EMPLOYEE WHATSAPPNO BLUE TICKS: LIMITATIONS TO EMPLOYER USE OF EMPLOYEE WHATSAPP  
MESSAGES IN LITIGATIONMESSAGES IN LITIGATION

In a recent judgment, FKJ v RVT and others [2023] EWHC 3, the High Court in England & Wales refused toIn a recent judgment, FKJ v RVT and others [2023] EWHC 3, the High Court in England & Wales refused to

strike out a misuse of private information claim taken by a former employee. The claim related to the usestrike out a misuse of private information claim taken by a former employee. The claim related to the use

of the employee’s personal WhatsApp messages by her employer in defending a claim she had taken. Weof the employee’s personal WhatsApp messages by her employer in defending a claim she had taken. We

look at the judgment in further detail look at the judgment in further detail herehere..

LEGISLATION EXPECTED EARLY THIS YEARLEGISLATION EXPECTED EARLY THIS YEAR

It is expected that these Bills will pass into law in early 2023.It is expected that these Bills will pass into law in early 2023.

Work Life Balance and Miscellaneous Provisions Bill 2022Work Life Balance and Miscellaneous Provisions Bill 2022

This Bill was examined by the Seanad at Committee Stage on 31 January 2023. Unlike the signi�cantThis Bill was examined by the Seanad at Committee Stage on 31 January 2023. Unlike the signi�cant

amendments introduced in December (set out in our previous horizon scanner amendments introduced in December (set out in our previous horizon scanner herehere) the amendments) the amendments

made were largely technical.made were largely technical.

Central Bank (Individual Accountability Framework) Bill 2022Central Bank (Individual Accountability Framework) Bill 2022

This Bill, which aims to enhance individual accountability in the �nancial services industry (previouslyThis Bill, which aims to enhance individual accountability in the �nancial services industry (previously

analysed analysed herehere) was before the Dáil for Report and Final stages on 1 February 2023.) was before the Dáil for Report and Final stages on 1 February 2023.

Re a d m ore  a bout our Em ploym e nt Group >

"The decision of the"The decision of the  
Supreme Court is set toSupreme Court is set to  

clarify the law in relationclarify the law in relation  
to the gig economy andto the gig economy and  
workers engaged underworkers engaged under  

contracts similar to thosecontracts similar to those  
used by the defendant inused by the defendant in  

this case."this case."

https://www.labourcourt.ie/en/publications/joint-labour-committees-review/
https://www.labourcourt.ie/en/industrial-relations/employment-regulation-orders/security-industry-joint-labour-committee/
https://courts.ie/view/determinations/2c0e2e2a-d624-4951-bc95-af3c61c573dc/c2072893-eead-4453-a239-fe1c1bfafb24/2022_IESCDET_121.pdf/pdf
https://insights.arthurcox.com/post/102i7g0/no-blue-ticks-limitations-to-employer-use-of-employee-whatsapp-messages-in-litig
https://www.arthurcox.com/wp-content/uploads/2023/01/Horizon-Scanner-ICE-Jan-2023.pdf
https://www.arthurcox.com/knowledge/the-central-bank-individual-accountability-framework-bill-2022/
https://www.arthurcox.com/expertise/practice-areas/employment/
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"The focus is on how to"The focus is on how to  
achieve currentachieve current  

objectives. It thereforeobjectives. It therefore  
represents anrepresents an  

opportunity for marketopportunity for market  
participants to raiseparticipants to raise  

awareness about currentawareness about current  
barriers and presentbarriers and present  

solutions forsolutions for  
progressing projectprogressing project  

delivery and ensuringdelivery and ensuring  
optimal marketoptimal market  

functioning."functioning."

KEY DEVELOPMENTSKEY DEVELOPMENTS

Review of EU Electricity Market DesignReview of EU Electricity Market Design

The Commission began review of market design by inviting views on policy proposals by 13 FebruaryThe Commission began review of market design by inviting views on policy proposals by 13 February

2023, which we consider further 2023, which we consider further herehere. They do not signal an overall policy shift, focusing instead on. They do not signal an overall policy shift, focusing instead on

mechanisms aimed at achieving current objectives. The review is to be discussed further at a Marchmechanisms aimed at achieving current objectives. The review is to be discussed further at a March

meetingmeeting of the Commission. ACER has also called for improvements to be made to  of the Commission. ACER has also called for improvements to be made to forward marketsforward markets,,

echoed by the Florence School of Regulation echoed by the Florence School of Regulation herehere..

The impact of the War in Ukraine during 2022 led to debate around market functioning. A recentThe impact of the War in Ukraine during 2022 led to debate around market functioning. A recent

reportreport by the Court of Auditors concluding that progress towards an internal market has been slow, by the Court of Auditors concluding that progress towards an internal market has been slow,

for reasons including weakness in the governance framework, is to be for reasons including weakness in the governance framework, is to be examinedexamined by the Council.  In by the Council.  In

response, ACER response, ACER highlightedhighlighted the achievements of market integration.  Commentators also  the achievements of market integration.  Commentators also highlighthighlight

market e�ectiveness over the past year.market e�ectiveness over the past year.

EV Charging InfrastructureEV Charging Infrastructure

As the Government of Ireland publishes an EV Charging Infrastructure Strategy and the EU works toAs the Government of Ireland publishes an EV Charging Infrastructure Strategy and the EU works to

�nalise legislation that will require roll out of infrastructure, we look at latest developments and key�nalise legislation that will require roll out of infrastructure, we look at latest developments and key

legal considerations that arise in the development of this sector. Our brie�ng is available legal considerations that arise in the development of this sector. Our brie�ng is available herehere..

Regulatory Decisions on Grid InfrastructureRegulatory Decisions on Grid Infrastructure

Decisions are now available on �rm access policy (Decisions are now available on �rm access policy (SEM-23-004SEM-23-004) and o�shore grid connection asset) and o�shore grid connection asset

treatment (treatment (CRU/2023/09CRU/2023/09). We provide further information ). We provide further information herehere..

InterconnectorsInterconnectors

Citing delay in introducing MRLVC under the EU-UK Trade and Cooperation Agreement, in 2022 theCiting delay in introducing MRLVC under the EU-UK Trade and Cooperation Agreement, in 2022 the

SEMC consulted on SEM-GB trading arrangements (SEMC consulted on SEM-GB trading arrangements (SEM-22-005SEM-22-005). The SEMC has now published a). The SEMC has now published a

decision (decision (SEM-23-012SEM-23-012) which comments on consultation responses. Among its comments, the SEMC) which comments on consultation responses. Among its comments, the SEMC

includes the following:includes the following:

In deciding on changes to current arrangements, the SEMC will include forward hedging liquidityIn deciding on changes to current arrangements, the SEMC will include forward hedging liquidity

as a key aspect of its decision.as a key aspect of its decision.

Introduction of Financial Transmission Rights (FTRs) referenced to IDA1 prices may only have aIntroduction of Financial Transmission Rights (FTRs) referenced to IDA1 prices may only have a

limited e�ect in providing forward hedging opportunities for suppliers.limited e�ect in providing forward hedging opportunities for suppliers.

The SEMC sees four key issues driving its decision: allocation of interconnection capacity andThe SEMC sees four key issues driving its decision: allocation of interconnection capacity and

market e�ciency; forward hedging liquidity; market power implications; and wider marketmarket e�ciency; forward hedging liquidity; market power implications; and wider market

developments taking place in GB and EU/SEM.developments taking place in GB and EU/SEM.

As regards forward hedging, Physical Transmission Rights (PTRs) should be a superior instrumentAs regards forward hedging, Physical Transmission Rights (PTRs) should be a superior instrument

given current market arrangements in the SEM and GB. However, the timeframe forgiven current market arrangements in the SEM and GB. However, the timeframe for

implementation and associated costs could pose unsurmountable challenges. If that is the case,implementation and associated costs could pose unsurmountable challenges. If that is the case,

FTRs could be the fall back alternative.  If PTRs were implemented, the SEMC would considerFTRs could be the fall back alternative.  If PTRs were implemented, the SEMC would consider

whether market power mitigation measures should be introduced.whether market power mitigation measures should be introduced.

Interconnector owners should undertake an assessment in relation to implementation of PTRs onInterconnector owners should undertake an assessment in relation to implementation of PTRs on

the SEM-GB border within three months of publication of this paper, following which thethe SEM-GB border within three months of publication of this paper, following which the

regulatory authorities and interconnector owners will consider next steps.regulatory authorities and interconnector owners will consider next steps.

FURTHER EU DEVELOPMENTSFURTHER EU DEVELOPMENTS

Gas Market InterventionGas Market Intervention

The Commission established a The Commission established a Steering BoardSteering Board to facilitate coordination of demand aggregation and to facilitate coordination of demand aggregation and

joint purchasing of gas.  ACER published its �rst joint purchasing of gas.  ACER published its �rst daily reference pricedaily reference price related to the gas market related to the gas market

correction mechanism.  Preliminary reports following introduction of the mechanism have beencorrection mechanism.  Preliminary reports following introduction of the mechanism have been

published by published by ACERACER and  and ESMAESMA..

REPowerEUREPowerEU

The Commission published The Commission published guidanceguidance for Member States completing REPowerEU chapters of Recovery for Member States completing REPowerEU chapters of Recovery

and Resilience Plans to access the Recovery and Resilience Facility (loans and grants).  There is anand Resilience Plans to access the Recovery and Resilience Facility (loans and grants).  There is an

emphasis on quick progress towards REPowerEU goals. Examples of measures that can be included inemphasis on quick progress towards REPowerEU goals. Examples of measures that can be included in

REPowerEU chapters are increasing renewable energy generation capacity, reinforcement or upgradeREPowerEU chapters are increasing renewable energy generation capacity, reinforcement or upgrade

of the grid needed to integrate renewables and respective storage, and reform to speed-up permit-of the grid needed to integrate renewables and respective storage, and reform to speed-up permit-

granting procedures for renewable energy projects, including connection to the grid.granting procedures for renewable energy projects, including connection to the grid.

Green Industries - Incentives and InvestmentsGreen Industries - Incentives and Investments

In advance of a Council Working Party meeting on 16 February 2023, a In advance of a Council Working Party meeting on 16 February 2023, a discussion paperdiscussion paper has been has been

published on the US In�ation Reduction Act and the European Business Case for Green Industriespublished on the US In�ation Reduction Act and the European Business Case for Green Industries

and Investments.  Questions include how existing frameworks can be scaled up to support greenand Investments.  Questions include how existing frameworks can be scaled up to support green

industries and how a industries and how a Net-Zero Industry ActNet-Zero Industry Act can improve the case for investment. can improve the case for investment.

HydrogenHydrogen

The European Patent O�ce and International Energy Agency have compiled a The European Patent O�ce and International Energy Agency have compiled a reportreport on latest on latest

technologies for hydrogen supply, storage, distribution, transformation and end-user applications. Antechnologies for hydrogen supply, storage, distribution, transformation and end-user applications. An

EU Hydrogen Bank is to be discussed at a Commission EU Hydrogen Bank is to be discussed at a Commission meetingmeeting in May 2023. in May 2023.

INTERNAL MARKETSINTERNAL MARKETS

MonitoringMonitoring

The Commission published electricity and gas The Commission published electricity and gas market monitoringmarket monitoring reports for Q3 of 2022 and ACER reports for Q3 of 2022 and ACER

published a new daily published a new daily LNG priceLNG price assessment report. assessment report.

NetworksNetworks

ACER published new ACER published new Framework GuidelinesFramework Guidelines for joint scenarios for network development planning in for joint scenarios for network development planning in

accordance with the recast TEN-E Regulation.  Its latest report on electricity accordance with the recast TEN-E Regulation.  Its latest report on electricity tari� methodologiestari� methodologies

includes recommendations for regulators on how to improve tari� setting.includes recommendations for regulators on how to improve tari� setting.

GasGas

ENTSOG has published a new ENTSOG has published a new European Gas Flow DashboardEuropean Gas Flow Dashboard to allow interrogation of gas �ows and to allow interrogation of gas �ows and

storage levels.storage levels.

"The Commission’s review"The Commission’s review  
may therefore alsomay therefore also  

present an opportunity topresent an opportunity to  
clarify or strengthenclarify or strengthen  

current expectations andcurrent expectations and  
requirements. … it isrequirements. … it is  

interesting to note theinteresting to note the  
questions around howquestions around how  

necessary investment innecessary investment in  
network infrastructurenetwork infrastructure  

might be ensured and themight be ensured and the  
suggestion of providing asuggestion of providing a  

transmission accesstransmission access  
guarantee for offshoreguarantee for offshore  

wind.."wind.."

https://insights.arthurcox.com/post/102i60t/reform-of-eu-electricity-market-design-consultation-underway-and-proposal-expect
https://content.mlex.com/Attachments/2023-01-17_BIM4R1B5623T8632%2FSEC(2023)2442_0.pdf
https://www.acer.europa.eu/news-and-events/news/acer-proposes-changes-improve-eu-electricity-forward-markets
https://fsr.eui.eu/publications/?handle=1814/75089
https://www.eca.europa.eu/en/Pages/DocItem.aspx?did=63214
https://data.consilium.europa.eu/doc/document/ST-5984-2023-INIT/en/pdf
https://www.acer.europa.eu/news-and-events/news/acers-reply-ecas-report-0
https://fsr.eui.eu/publications/?handle=1814/75089
https://www.arthurcox.com/knowledge/ev-charging-infrastructure-legal-aspects-in-ireland-as-the-60km-interval-gets-closer/
https://www.semcommittee.com/publications/sem-23-004-firm-access-methodology-ireland-decision
https://www.cru.ie/document_group/offshore-grid-connection/
https://insights.arthurcox.com/post/102i7jm/renewable-energy-in-ireland-grid-decisions
https://www.semcommittee.com/publications/sem-22-005-consultation-sem-gb-cross-border-trading-arrangements
https://www.semcommittee.com/publications/sem-23-012-sem-gb-cross-border-trading
https://data.consilium.europa.eu/doc/document/ST-5340-2023-INIT/en/pdf
https://www.acer.europa.eu/news-and-events/news/acer-publishes-its-first-daily-reference-price-related-gas-market-correction-mechanism
https://www.acer.europa.eu/news-and-events/news/acers-preliminary-report-effects-gas-market-correction-mechanism
https://www.esma.europa.eu/press-news/esma-news/esma-analyses-preliminary-effects-market-correction-mechanism-eu-natural-gas
https://commission.europa.eu/publications/guidance-recovery-and-resilience-plans-context-repowereu_en
https://data.consilium.europa.eu/doc/document/ST-5542-2023-INIT/en/pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_510
https://www.iea.org/reports/hydrogen-patents-for-a-clean-energy-future
https://content.mlex.com/Attachments/2023-01-17_BIM4R1B5623T8632%2FSEC(2023)2442_0.pdf
https://energy.ec.europa.eu/news/new-reports-highlight-3rd-quarter-impact-gas-supply-cuts-2023-01-13_en
https://www.acer.europa.eu/news-and-events/news/acers-first-new-daily-lng-price-assessment-report-published
https://www.acer.europa.eu/news-and-events/news/acer-publishes-new-framework-guidelines-joint-scenarios-electricity-and-gas-network-development-planning
https://www.acer.europa.eu/news-and-events/news/acer-publishes-its-latest-report-how-electricity-network-tariffs-are-set-europe
https://gasdashboard.entsog.eu/
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DOMESTIC DEVELOPMENTSDOMESTIC DEVELOPMENTS

LegislationLegislation

Legislation listed for priority publication this Legislation listed for priority publication this SpringSpring includes a Gas (Amendment) Bill to facilitate the includes a Gas (Amendment) Bill to facilitate the

integration of Ervia and Gas Networks Ireland and provide for the transfer of functions and assetsintegration of Ervia and Gas Networks Ireland and provide for the transfer of functions and assets

from Ervia to GNI. Heads of Bill were approved on 4 October 2022.  The list also includes a Marinefrom Ervia to GNI. Heads of Bill were approved on 4 October 2022.  The list also includes a Marine

Protected Area Bill 2022 to provide for the designation and e�ective management of Marine ProtectedProtected Area Bill 2022 to provide for the designation and e�ective management of Marine Protected

Areas in the Irish maritime area. Heads of Bill were approved on 13 December 2022.Areas in the Irish maritime area. Heads of Bill were approved on 13 December 2022.

Legislation for priority drafting includes an Energy (Windfall Gains in Energy Sector) Bill 2023 toLegislation for priority drafting includes an Energy (Windfall Gains in Energy Sector) Bill 2023 to

implement Council Regulation (EU) 2022/1854 of 6 October 2022 on an emergency intervention toimplement Council Regulation (EU) 2022/1854 of 6 October 2022 on an emergency intervention to

address high energy prices. Heads of Bill were approved on 4 October 2022.address high energy prices. Heads of Bill were approved on 4 October 2022.

Climate Action FundClimate Action Fund

DECC announced €27 million funding to assist local authorities to scale up DECC announced €27 million funding to assist local authorities to scale up community climate actioncommunity climate action..

The type of initiatives supported include projects that seek to reduce emissions, increase renewableThe type of initiatives supported include projects that seek to reduce emissions, increase renewable

energy, or improve energy e�ciency.energy, or improve energy e�ciency.

FURTHER CRU BUSINESSFURTHER CRU BUSINESS

Gas NetworksGas Networks

Following a reprioritisation of outputs in CRU’s 2022 Work Plan, it decided not to consult on a NDP 2022.Following a reprioritisation of outputs in CRU’s 2022 Work Plan, it decided not to consult on a NDP 2022.

GNI has developed an alternate document, a Gas Forecast Statement 2022, to be published on theGNI has developed an alternate document, a Gas Forecast Statement 2022, to be published on the

GNI site in Q1 2023 (GNI site in Q1 2023 (CRU/2023/10CRU/2023/10).).

Generator Financial ReportingGenerator Financial Reporting

In 2022 the CRU decided that conventional generating units with nameplate capacity of 50 MW orIn 2022 the CRU decided that conventional generating units with nameplate capacity of 50 MW or

more should provide additional reporting to identify vulnerabilities to security of supply. The CRU hasmore should provide additional reporting to identify vulnerabilities to security of supply. The CRU has

published the template for reporting to be submitted yearly from 1 June 2023 (published the template for reporting to be submitted yearly from 1 June 2023 (CRU/2023/06CRU/2023/06).).

CustomersCustomers

The Quarterly Insights Report on Customer Contacts and Complaints is available (The Quarterly Insights Report on Customer Contacts and Complaints is available (CRU/2023/02CRU/2023/02).  The).  The

CRU also published a note on annual audit of price comparison websites (CRU also published a note on annual audit of price comparison websites (CRU/2023/01CRU/2023/01).).

FURTHER SEMC BUSINESSFURTHER SEMC BUSINESS

Capacity MarketCapacity Market

Consultation will run until 9 March 2023 on proposed modi�cations to Substantial Completion andConsultation will run until 9 March 2023 on proposed modi�cations to Substantial Completion and

Milestones for Substantial Financial Completion (Milestones for Substantial Financial Completion (SEM-23-010SEM-23-010). For T-4 2026/27, the Auction Price Cap). For T-4 2026/27, the Auction Price Cap

has been published (has been published (SEM-23-009SEM-23-009). For T-4 2027/28, De-Rating Factors have been consulted on (). For T-4 2027/28, De-Rating Factors have been consulted on (SEM-SEM-

23-00623-006) and the Exception Application and Opt-out Noti�cation process have been published () and the Exception Application and Opt-out Noti�cation process have been published (SEM-23-SEM-23-

003003).).

Directed ContractsDirected Contracts

The SEMC has published an Information Paper on quantities and pricing Round 21 (The SEMC has published an Information Paper on quantities and pricing Round 21 (SEM-23-013SEM-23-013).).

NORTHERN IRELANDNORTHERN IRELAND

O�shore WindO�shore Wind

DfE is DfE is consultingconsulting until 16 March 2023 on an O�shore Renewable Energy Action Plan and DfE and the until 16 March 2023 on an O�shore Renewable Energy Action Plan and DfE and the

Crown Estate signed a Crown Estate signed a Statement of IntentStatement of Intent to outline how they will work together to enable leasing in to outline how they will work together to enable leasing in

the NI marine area.the NI marine area.

Support SchemeSupport Scheme

DfE is DfE is consultingconsulting until 27 April 2023 on a renewable energy support scheme.  Questions include until 27 April 2023 on a renewable energy support scheme.  Questions include

whether a CfD scheme should be the preferred approach and whether participation should bewhether a CfD scheme should be the preferred approach and whether participation should be

mandatory for all generators.mandatory for all generators.

  

Re a d m ore  a bout our Ene rgy Group >

https://www.gov.ie/en/press-release/a2f8d-government-chief-whip-minister-hildegarde-naughton-publishes-spring-legislative-programme/
https://www.gov.ie/en/press-release/c2cc3-minister-ryan-announces-27-million-for-community-climate-action/
https://www.cru.ie/document_group/gas-networks-irelands-ten-year-network-development-plan-2022/
https://www.cru.ie/document_group/security-of-supply-generator-financial-reporting-obligations/
https://www.cru.ie/document_group/customer-care-team-customer-contacts-and-complaints-quarterly-insights-reports/
https://www.cru.ie/document_group/accredited-price-comparison-websites/
https://www.semcommittee.com/publications/sem-23-010-capacity-market-code-modifications-timetable-cmc123-cmc223-cmc323
https://www.semcommittee.com/publications/sem-23-009-update-202627-t-4-auction-participants-auction-price-cap-value
https://www.semcommittee.com/publications/sem-23-006-crm-202728-t-4-capacity-auction-parameters-consultation-paper
https://www.semcommittee.com/publications/sem-23-003-crm-exception-application-and-opt-out-notification-process-t-4-202728
https://www.semcommittee.com/sites/semc/files/media-files/_SEM-23-013_Information%20Paper%20Directed%20Contract%20Round%2021.pdf
https://www.economy-ni.gov.uk/consultations/draft-offshore-renewable-energy-action-plan
https://www.economy-ni.gov.uk/publications/statement-intent-between-dfe-and-crown-estate
https://www.economy-ni.gov.uk/consultations/design-considerations-renewable-electricity-support-scheme-northern-ireland
https://www.arthurcox.com/expertise/sectors/energy-renewables-natural-resources/
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RECENT JUDGMENTSRECENT JUDGMENTS

High Court High Court refusesrefuses applicants leave to appeal challenges to Meath County applicants leave to appeal challenges to Meath County

Development Plan 2021-2027Development Plan 2021-2027

The Court dismissed applications for leave to appeal its decision to quash two separateThe Court dismissed applications for leave to appeal its decision to quash two separate

challenges to the Meath County Development Plan. The cases, which concern the re-zoning ofchallenges to the Meath County Development Plan. The cases, which concern the re-zoning of

lands owned by the applicants, have been heard together. Both applicants claimed that theirlands owned by the applicants, have been heard together. Both applicants claimed that their

lands ought to be zoned for immediate housing as a matter of “lands ought to be zoned for immediate housing as a matter of “exceptional publicexceptional public

importanceimportance”.”.

The Court stated that the “The Court stated that the “fundamental problemfundamental problem” for both applicants was that a challenge to” for both applicants was that a challenge to

the individual zoning of a particular piece of land without challenging the core strategy andthe individual zoning of a particular piece of land without challenging the core strategy and

distribution of housing provision under the Development Plan is a “distribution of housing provision under the Development Plan is a “pointless exercisepointless exercise”. The”. The

Court stated that it was not possible for the court to create additional housing provision “Court stated that it was not possible for the court to create additional housing provision “outout

of thin airof thin air” when doing so would breach the hierarchical and sequential approach to the” when doing so would breach the hierarchical and sequential approach to the

unchallenged core strategy. The applicant’s application was dismissed.unchallenged core strategy. The applicant’s application was dismissed.

Court of Appeal Court of Appeal dismissesdismisses applicant’s appeal of decision of High Court to strike out applicant’s appeal of decision of High Court to strike out

proceedingsproceedings

The applicant, Mr Cooper, objected to the grant of planning permission by Dun LaoghaireThe applicant, Mr Cooper, objected to the grant of planning permission by Dun Laoghaire

Rathdown County Council to Dundrum Retail GP DAC for the installation of a large open-airRathdown County Council to Dundrum Retail GP DAC for the installation of a large open-air

screen at Dundrum Town Centre. The applicant claimed that he did not receive noti�cation ofscreen at Dundrum Town Centre. The applicant claimed that he did not receive noti�cation of

the decision until a month after the decision was made. He then attempted to lodge anthe decision until a month after the decision was made. He then attempted to lodge an

appeal with the Board but was told that, as the application was late, it was invalid for failing toappeal with the Board but was told that, as the application was late, it was invalid for failing to

meet the requirements regarding making planning appeals under the Planning Act (“meet the requirements regarding making planning appeals under the Planning Act (“PDAPDA

20002000”).”).

In dismissing his appeal, the Court of Appeal noted that there is a signi�cant body of HighIn dismissing his appeal, the Court of Appeal noted that there is a signi�cant body of High

Court authority indicating that the requirements regarding appeals under the PDA 2000 areCourt authority indicating that the requirements regarding appeals under the PDA 2000 are

mandatory and that the time-limit for bringing appeals to the Board is absolute. The Court ofmandatory and that the time-limit for bringing appeals to the Board is absolute. The Court of

Appeal also highlighted a number of procedural issues with Mr Cooper’s pleadings. TheAppeal also highlighted a number of procedural issues with Mr Cooper’s pleadings. The

Court acknowledged that if the facts are as Mr Cooper asserts, then it understands hisCourt acknowledged that if the facts are as Mr Cooper asserts, then it understands his

grievance. However in the absence of any constitutional challenge, any unfairness arisinggrievance. However in the absence of any constitutional challenge, any unfairness arising

from the operation of the relevant sections of the PDA 2000 is a matter for the Oireachtas tofrom the operation of the relevant sections of the PDA 2000 is a matter for the Oireachtas to

address.address.

High Court High Court �nds�nds that a change in a Development Plan is not in principle a bar to that a change in a Development Plan is not in principle a bar to

remittal of an SHD applicationremittal of an SHD application

The Board consented to the quashing of its decision to grant planning permission for a SHDThe Board consented to the quashing of its decision to grant planning permission for a SHD

on Crofton Road in Dun Laoghaire on the basis that it unlawfully granted permission inon Crofton Road in Dun Laoghaire on the basis that it unlawfully granted permission in

material contravention of the Development Plan then in force in relation to building height.material contravention of the Development Plan then in force in relation to building height.

The Notice Party developer applied to have the matter remitted to the Board for a freshThe Notice Party developer applied to have the matter remitted to the Board for a fresh

decision to be made. As a new Development Plan was now in force, the developer asked thedecision to be made. As a new Development Plan was now in force, the developer asked the

Court to either (a) remit the decision having regard to the 2016 Development Plan, or (b)Court to either (a) remit the decision having regard to the 2016 Development Plan, or (b)

remit the decision having regard to the 2022 Development Plan with directions andremit the decision having regard to the 2022 Development Plan with directions and

permitting all parties to make submissions having regard to the 2022 Development Planpermitting all parties to make submissions having regard to the 2022 Development Plan

and/or directing the Board to hold an oral hearing.and/or directing the Board to hold an oral hearing.

The applicants argued against remittal on the basis that the SHD process did not allow forThe applicants argued against remittal on the basis that the SHD process did not allow for

further information to be submitted.further information to be submitted.

Holland J found that a change in a Development Plan was not a bar to remittal. However, theHolland J found that a change in a Development Plan was not a bar to remittal. However, the

decision on remittal must be made having regard to the 2022 Development Plan. The Highdecision on remittal must be made having regard to the 2022 Development Plan. The High

Court did not make �nal directions but requested parties to liaise to agree directions inCourt did not make �nal directions but requested parties to liaise to agree directions in

accordance with the judgment and set out what it is envisaged those directions will coveraccordance with the judgment and set out what it is envisaged those directions will cover

(which included that an oral hearing be held, that submissions be made by the developer(which included that an oral hearing be held, that submissions be made by the developer

regarding the 2022 Development Plan’s bearing on its SHD application in advance, and thatregarding the 2022 Development Plan’s bearing on its SHD application in advance, and that

the relevant parties and the public should be invited to make submissions in response). Thethe relevant parties and the public should be invited to make submissions in response). The

applicant has indicated its intention to seek leave to appeal this decision to the Court ofapplicant has indicated its intention to seek leave to appeal this decision to the Court of

Appeal.Appeal.

In a separate High Court In a separate High Court judgmentjudgment, the Board also conceded the judicial review but the, the Board also conceded the judicial review but the

Court found that remittal was not possible. This was because the planning application hadCourt found that remittal was not possible. This was because the planning application had

been missing certain particulars which meant that the application itself was invalid andbeen missing certain particulars which meant that the application itself was invalid and

remittal could not cure this defect. This applicant had also asked the Court to go on toremittal could not cure this defect. This applicant had also asked the Court to go on to

consider any other grounds that were not conceded but that would have the e�ect ofconsider any other grounds that were not conceded but that would have the e�ect of

rendering any remittal unlawful. The Court did not go on to consider this issue in this case.rendering any remittal unlawful. The Court did not go on to consider this issue in this case.

Supreme Court Supreme Court dismissesdismisses appeal of Cork community group to have planning appeal of Cork community group to have planning

permission for �ood defence works overturnedpermission for �ood defence works overturned

This case concerned a development which involved �ood defence works in an area in CorkThis case concerned a development which involved �ood defence works in an area in Cork

known as Morrison’s Island. ‘Save Cork City’ appealed the decision of the High Court toknown as Morrison’s Island. ‘Save Cork City’ appealed the decision of the High Court to

uphold the planning permission on the basis that the Board did not have the power to carryuphold the planning permission on the basis that the Board did not have the power to carry

out an EIA Screening. The Supreme Court upheld the decision of the High Court and ruledout an EIA Screening. The Supreme Court upheld the decision of the High Court and ruled

that the Board had implied jurisdiction to conduct an EIA screening for this type ofthat the Board had implied jurisdiction to conduct an EIA screening for this type of

development. The Supreme Court also held that the Board has a statutory duty to considerdevelopment. The Supreme Court also held that the Board has a statutory duty to consider

likely e�ects on the environment before making a decision to grant approval under thelikely e�ects on the environment before making a decision to grant approval under the

relevant statutory provision.relevant statutory provision.

High Court High Court dismissesdismisses challenge by residents group to planning permission for solar challenge by residents group to planning permission for solar

farmfarm

A local residents group challenged planning permission granted by the Board for an 86.7A local residents group challenged planning permission granted by the Board for an 86.7

hectare solar farm of up to 60 megawatt (MW) in Co. O�aly.hectare solar farm of up to 60 megawatt (MW) in Co. O�aly.

The residents group sought, among other things, to have the planning permissionThe residents group sought, among other things, to have the planning permission

overturned, claiming that the Board’s decision contravened the Planning and Developmentoverturned, claiming that the Board’s decision contravened the Planning and Development

Regulations and a number of EU Directives in relation to habitats screening, water qualityRegulations and a number of EU Directives in relation to habitats screening, water quality

assessment, and environmental assessments. The High Court had previously refused toassessment, and environmental assessments. The High Court had previously refused to

overturn the planning permission. The Judge also con�rmed once again that solar farms inoverturn the planning permission. The Judge also con�rmed once again that solar farms in

and of themselves are not projects that require EIA.and of themselves are not projects that require EIA.

CJEU AG CJEU AG opinionopinion �nds that mitigation measures can be taken into account at AA �nds that mitigation measures can be taken into account at AA

screening stage where they are a standard design featurescreening stage where they are a standard design feature

In May 2021 the High Court referred a question to the CJEU asking whether measures thatIn May 2021 the High Court referred a question to the CJEU asking whether measures that

would have been incorporated into the design of a development as standard features butwould have been incorporated into the design of a development as standard features but

which may have the e�ect of mitigating harmful e�ects on a European site may be taken intowhich may have the e�ect of mitigating harmful e�ects on a European site may be taken into

account at AA screening stage.account at AA screening stage.

Advocate General Kokott has opined that such standard design features may be taken intoAdvocate General Kokott has opined that such standard design features may be taken into

account at screening stage. We expect the CJEU to deliver its judgment in Q2 of this year.account at screening stage. We expect the CJEU to deliver its judgment in Q2 of this year.

LEGISLATIONLEGISLATION

"The Court stated that the"The Court stated that the  
""fundamental problemfundamental problem" for both" for both  
applicants was that a challengeapplicants was that a challenge  

to the individual zoning of ato the individual zoning of a  
particular piece of landparticular piece of land  

without challenging the corewithout challenging the core  
strategy and distribution ofstrategy and distribution of  
housing provision under thehousing provision under the  

Development Plan is aDevelopment Plan is a  
““pointless exercisepointless exercise".""."

"In dismissing his appeal, the"In dismissing his appeal, the  
Court of Appeal noted thatCourt of Appeal noted that  

there is a signi�cant body ofthere is a signi�cant body of  
High Court authority indicatingHigh Court authority indicating  

that the requirementsthat the requirements  
regarding appeals under theregarding appeals under the  

PDA 2000 are mandatory andPDA 2000 are mandatory and  
that the time-limit for bringingthat the time-limit for bringing  

appeals to the Board isappeals to the Board is  
absolute."absolute."

https://www.courts.ie/acc/alfresco/bb487a2f-ed2b-4d79-91f5-972149307d4e/2022_IEHC_683.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/e793a974-d547-466b-b59a-d637bd513d36/2022_IECA_278.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/45b8eb9a-1693-4071-8e12-ca0331b440b0/2022_IEHC_704.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/9778a840-567e-4b45-a9dd-fb409957df81/2022_IEHC_699.pdf/pdf#view=fitH
https://www.courts.ie/view/judgments/657f1579-2096-428a-9229-4d7cd8937dfd/3a9c07c5-4da1-4052-ad06-dda0c5bcd312/2022_IESC_52.pdf/pdf
https://www.courts.ie/view/judgments/35e16d74-eaeb-4430-b888-6c11d80fba60/341c75b6-7d2b-41ed-abac-d45f4f2b5929/2022_IEHC_700.pdf/pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=269410&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=54939
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"This "This ActAct was enacted was enacted  
on 20 December 2022.on 20 December 2022.  
It has two parts, theIt has two parts, the  
�rst dealing with An�rst dealing with An  
Bord Pleanála and theBord Pleanála and the  
second dealing withsecond dealing with  
the de�nition ofthe de�nition of  
"foreshore".""foreshore"."

Draft Planning and Development Bill 2022Draft Planning and Development Bill 2022

The draft Bill was approved in December 2022 and was The draft Bill was approved in December 2022 and was publishedpublished on 26 January 2023. A on 26 January 2023. A

�nalised Bill will be published once pre-legislative scrutiny by the Joint Oireachtas Committee�nalised Bill will be published once pre-legislative scrutiny by the Joint Oireachtas Committee

on Housing, Local Government and Heritage has been concluded.on Housing, Local Government and Heritage has been concluded.

Water Services (Amendment) Act 2022Water Services (Amendment) Act 2022

This This ActAct was signed into law on 7 December 2022. It provides that Irish Water shall be known was signed into law on 7 December 2022. It provides that Irish Water shall be known

as Uisce Éireann and makes provision for a number of organisational and governanceas Uisce Éireann and makes provision for a number of organisational and governance

changes for Uisce Éireann. The changes for Uisce Éireann. The Water Services (Amendment) Act 2022 (Commencement)Water Services (Amendment) Act 2022 (Commencement)

Order 2022Order 2022 sets out the relevant commencement dates. sets out the relevant commencement dates.

The Planning and Development and Foreshore (Amendment) Act 2022The Planning and Development and Foreshore (Amendment) Act 2022

This This ActAct was enacted on 20 December 2022. It has two parts, the �rst dealing with An Bord was enacted on 20 December 2022. It has two parts, the �rst dealing with An Bord

Pleanála and the second dealing with the de�nition of “foreshore”.Pleanála and the second dealing with the de�nition of “foreshore”.

Sections 1-14 make amendments to the Planning and Development Act 2000 relating toSections 1-14 make amendments to the Planning and Development Act 2000 relating to

matters concerning the governance of An Bord Pleanála, including an increase in thematters concerning the governance of An Bord Pleanála, including an increase in the

number of ordinary members on the Board, changes to its quorum and amendments to thenumber of ordinary members on the Board, changes to its quorum and amendments to the

complaint’s procedure. A signi�cant change introduced by section 10 is the removal of thecomplaint’s procedure. A signi�cant change introduced by section 10 is the removal of the

power of the Board to reduce the quorum from three to two persons in certainpower of the Board to reduce the quorum from three to two persons in certain

circumstances. These sections (except sections 3, 13 and 14) have been commenced.circumstances. These sections (except sections 3, 13 and 14) have been commenced.

Sections 15-21 amend the Foreshore Act 1993. They were commenced on 20 December 2022.Sections 15-21 amend the Foreshore Act 1993. They were commenced on 20 December 2022.

The most signi�cant change introduced by these sections is the amendment of the de�nitionThe most signi�cant change introduced by these sections is the amendment of the de�nition

of “foreshore” in the Foreshore Act 1993 and, by implication, in the Maritime Area Planningof “foreshore” in the Foreshore Act 1993 and, by implication, in the Maritime Area Planning

Act 2021. The de�nition now includes the subsoil below, and the water column (but not theAct 2021. The de�nition now includes the subsoil below, and the water column (but not the

air space) above, the bed and shore. The e�ect of this, in summary, is that surveys which doair space) above, the bed and shore. The e�ect of this, in summary, is that surveys which do

not touch or take from the bed and shore, and which only move through the water column,not touch or take from the bed and shore, and which only move through the water column,

require a licence.require a licence.

Planning and Development and Foreshore (Amendment) Act 2022 (Commencement)Planning and Development and Foreshore (Amendment) Act 2022 (Commencement)

Order 2023Order 2023

These These RegulationsRegulations state that Parts 1 and 2 (other than sections 3, 13 and 14) of the Planning state that Parts 1 and 2 (other than sections 3, 13 and 14) of the Planning

and Development and Foreshore (Amendment) Act 2022 shall come into operation.and Development and Foreshore (Amendment) Act 2022 shall come into operation.

Marine Protected Areas Bill 2022Marine Protected Areas Bill 2022

The Government has published the The Government has published the General SchemeGeneral Scheme of this Bill, which will provide for the of this Bill, which will provide for the

designation and management of Marine Protected Areas.designation and management of Marine Protected Areas.

Maritime Area Planning Act 2021 (Commencement of Certain Provisions) (No. 4) OrderMaritime Area Planning Act 2021 (Commencement of Certain Provisions) (No. 4) Order

20222022

This This OrderOrder commences section 56 of the MAP Act 2021 as of 1 December. Section 56 deals with commences section 56 of the MAP Act 2021 as of 1 December. Section 56 deals with

the appointment of the CEO of MARA.the appointment of the CEO of MARA.

Planning and Development, Maritime and Valuation (Amendment) Act 2022Planning and Development, Maritime and Valuation (Amendment) Act 2022

(Commencement of Certain Provisions) (No.5) Order 2022(Commencement of Certain Provisions) (No.5) Order 2022

This This OrderOrder commences section 46 of the Planning and Development, Maritime and Valuation commences section 46 of the Planning and Development, Maritime and Valuation

(Amendment) Act 2022 as of 1 December. Section 46 amends section 56 of the MAP Act 2021.(Amendment) Act 2022 as of 1 December. Section 46 amends section 56 of the MAP Act 2021.

Planning and Development (Amendment)(No. 3) Regulations 2022Planning and Development (Amendment)(No. 3) Regulations 2022

These These RegulationsRegulations amend the process for the planning authority consulting with various amend the process for the planning authority consulting with various

state bodies (including the EPA) when there is a proposed development which would bestate bodies (including the EPA) when there is a proposed development which would be

likely to have signi�cant e�ects on the environment in a transboundary State.likely to have signi�cant e�ects on the environment in a transboundary State.

Historic and Archaeological Heritage Bill 2023Historic and Archaeological Heritage Bill 2023

If enacted, this If enacted, this BillBill will repeal the National Monuments Acts 1930 to 2014 and replace those will repeal the National Monuments Acts 1930 to 2014 and replace those

Acts with provisions for the protection of historic and archaeological heritage and provisionsActs with provisions for the protection of historic and archaeological heritage and provisions

enabling the State to ratify or accede to certain international conventions which relate to suchenabling the State to ratify or accede to certain international conventions which relate to such

protection, as well as giving e�ect to the EIA and Habitats Directives in respect of works to /protection, as well as giving e�ect to the EIA and Habitats Directives in respect of works to /

near monumentsnear monuments

Planning and Development Act 2000 (Exempted Development) (Number 5) RegulationsPlanning and Development Act 2000 (Exempted Development) (Number 5) Regulations

20222022

These These RegulationsRegulations insert a new Article 8H in the Planning and Development Regulations 2001 insert a new Article 8H in the Planning and Development Regulations 2001

which exempts the replacement of broadleaf high forest by conifer species from the Planningwhich exempts the replacement of broadleaf high forest by conifer species from the Planning

and Development Act in certain circumstances.and Development Act in certain circumstances.

Planning and Development act 2000 (Section 181(2)(a)) (No.2) Order 2022Planning and Development act 2000 (Section 181(2)(a)) (No.2) Order 2022

These These RegulationsRegulations provide that the Planning and Development Act 2000 (No. 30 of 2000) provide that the Planning and Development Act 2000 (No. 30 of 2000)

(other than sections 50, 50A, 50B and 181 of that Act) shall not apply, pursuant to subsections(other than sections 50, 50A, 50B and 181 of that Act) shall not apply, pursuant to subsections

(2) to (2AA) of section 181 of that Act, to the development described in the Schedule proposed(2) to (2AA) of section 181 of that Act, to the development described in the Schedule proposed

to be carried out by or on behalf of EirGrid, a statutory undertaker for the purposes of thatto be carried out by or on behalf of EirGrid, a statutory undertaker for the purposes of that

section.section.

Development (Emergency Electricity Generation) Regulations 2022Development (Emergency Electricity Generation) Regulations 2022

These These RegulationsRegulations amend the Development (Emergency Electricity Generation) Act 2022 (No. amend the Development (Emergency Electricity Generation) Act 2022 (No.

35 of 2022) and the provisions relating to applications to the Minister for the Environment for35 of 2022) and the provisions relating to applications to the Minister for the Environment for

approval for the speci�c developments covered by the Act.approval for the speci�c developments covered by the Act.

European Union (Ecodesign Requirements for Certain Energy - Related Products)European Union (Ecodesign Requirements for Certain Energy - Related Products)

Amendment) Regulations 2022Amendment) Regulations 2022

These These RegulationsRegulations give full e�ect in Irish law to an EU regulation on market surveillance and give full e�ect in Irish law to an EU regulation on market surveillance and

compliance of products and give further e�ect in Irish law to an EU directive establishing acompliance of products and give further e�ect in Irish law to an EU directive establishing a

framework for the setting of eco-design requirements for energy-related products.framework for the setting of eco-design requirements for energy-related products.

European Union (Planning and Development) (Habitats and Environmental ImpactEuropean Union (Planning and Development) (Habitats and Environmental Impact

Assessment) Regulations 2022Assessment) Regulations 2022

These These RegulationsRegulations facilitate the granting of an EIA exemption to developments solely facilitate the granting of an EIA exemption to developments solely

designed to respond to civil emergencies, where those developments would be likely to havedesigned to respond to civil emergencies, where those developments would be likely to have

a signi�cant e�ect on the environment. The Regulations also ensure that the existinga signi�cant e�ect on the environment. The Regulations also ensure that the existing

transposition provisions in relation to the test for screening for Appropriate Assessment aretransposition provisions in relation to the test for screening for Appropriate Assessment are

consistent with EU law and facilitate interaction between the Board and the EPA.consistent with EU law and facilitate interaction between the Board and the EPA.

https://www.irishstatutebook.ie/eli/2022/act/47/enacted/en/html
https://www.gov.ie/pdf/?file=https://assets.gov.ie/245627/be71aebe-a594-4b3c-bffb-89ddf8e1ed95.pdf#page=null
https://www.irishstatutebook.ie/eli/2022/act/39/enacted/en/pdf
https://www.irishstatutebook.ie/eli/2022/si/678/made/en/pdf
https://www.irishstatutebook.ie/eli/2022/act/47/enacted/en/html
https://www.irishstatutebook.ie/eli/2023/si/1/made/en/print
https://www.gov.ie/en/publication/2fd71-general-scheme-of-marine-protected-areas-bill-2022/#:~:text=On%20the%2013th%20of%20December,Housing%20Local%20Government%20and%20Heritage.
https://www.irishstatutebook.ie/eli/2022/si/599/made/en/pdf
https://www.irishstatutebook.ie/eli/2022/si/600/made/en/pdf
https://www.irishstatutebook.ie/eli/2022/si/647/made/en/print
https://www.oireachtas.ie/en/bills/bill/2023/2/
https://www.irishstatutebook.ie/eli/2022/si/664/made/en/print
https://www.irishstatutebook.ie/eli/2022/si/694/made/en/print
https://www.irishstatutebook.ie/eli/2022/si/719/made/en/print
https://www.irishstatutebook.ie/eli/2022/si/671/made/en/print
https://www.irishstatutebook.ie/eli/2022/si/708/made/en/print
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DOMESTIC REPORTS, CONSULTATIONS AND DECISIONSDOMESTIC REPORTS, CONSULTATIONS AND DECISIONS

The Department of Housing, Local Government and HeritageThe Department of Housing, Local Government and Heritage

Restructured National Biodiversity Data Centre to Restructured National Biodiversity Data Centre to strengthenstrengthen State’s ability to confront State’s ability to confront

biodiversity challengesbiodiversity challenges

The Minister announced the new governance and structures for the The Minister announced the new governance and structures for the National BiodiversityNational Biodiversity

Data CentreData Centre as a company limited by guarantee (NBDC CLG). The Minister also announced as a company limited by guarantee (NBDC CLG). The Minister also announced

the new Chairperson and board of the NBDC CLG.the new Chairperson and board of the NBDC CLG.

O�ce of the Planning RegulatorO�ce of the Planning Regulator

The O�ce of the Planning Regulator (OPR) has The O�ce of the Planning Regulator (OPR) has publishedpublished its Report on the Second Phase of its Report on the Second Phase of

the OPR’s Review of Certain Systems and Procedures used by An Bord Pleanála. The �ndingsthe OPR’s Review of Certain Systems and Procedures used by An Bord Pleanála. The �ndings

from this phase of the review, which build on the 11 recommendations contained in thefrom this phase of the review, which build on the 11 recommendations contained in the

report arising from the �rst phase (published on 4 October), indicate an urgent need for areport arising from the �rst phase (published on 4 October), indicate an urgent need for a

‘reset’ in the way An Bord Pleanála delivers its functions.‘reset’ in the way An Bord Pleanála delivers its functions.

Environmental Protection AgencyEnvironmental Protection Agency

The EPA The EPA publishedpublished a technical report “Assigning WFD Status to Unmonitored Water Bodies in a technical report “Assigning WFD Status to Unmonitored Water Bodies in

2013-2018”, outlining the methodologies used in surface waters and groundwaters.2013-2018”, outlining the methodologies used in surface waters and groundwaters.

Re a d m ore  a bout our Environm e nt a nd Pla nning Group >

DISCLAIMERDISCLAIMER

MODERN SLAVERY STATEMENTMODERN SLAVERY STATEMENT

COOKIES AND PRIVACYCOOKIES AND PRIVACY

VISIT OUR WEBSITEVISIT OUR WEBSITE

https://www.gov.ie/en/press-release/c55a6-restructured-national-biodiversity-data-centre-to-strengthen-states-ability-to-confront-biodiversity-challenges/
https://biodiversityireland.ie/
https://www.opr.ie/office-of-the-planning-regulator-publishes-report-on-second-phase-of-an-bord-pleanala-review/
https://www.epa.ie/publications/monitoring--assessment/freshwater--marine/Assigning-WFD-Status-to-Unmonitored-Water-Bodies-in-2013-2018.pdf
https://www.arthurcox.com/expertise/practice-areas/environment-and-planning/
https://www.arthurcox.com/disclaimer/
https://www.arthurcox.com/modern-slavery-statement/
https://www.arthurcox.com/cookies-and-privacy-statement/
http://www.arthurcox.com/
https://viewer.foleon.com/?authorization=fa24df73307c2a2480db68cd6fa6b94ef906c58f&api=https://api.foleon.com&_print_=1&docId=223574&screenheight=500
https://viewer.foleon.com/?authorization=fa24df73307c2a2480db68cd6fa6b94ef906c58f&api=https://api.foleon.com&_print_=1&docId=223574&screenheight=500
https://viewer.foleon.com/?authorization=fa24df73307c2a2480db68cd6fa6b94ef906c58f&api=https://api.foleon.com&_print_=1&docId=223574&screenheight=500
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PublicPublic  
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"Member States"Member States  
… must ensure… must ensure  
there is a rightthere is a right  
to bring anto bring an  
effective actioneffective action  
against entry onagainst entry on  
the list."the list."

EUEU

Foreign Subsidies Regulation – Consultation on ImplementationForeign Subsidies Regulation – Consultation on Implementation

Regulation (EU) 2022/2560Regulation (EU) 2022/2560 on foreign subsidies distorting the internal market entered into force. on foreign subsidies distorting the internal market entered into force.

It provides three mechanisms, one of which relates to public procurement and obliges companiesIt provides three mechanisms, one of which relates to public procurement and obliges companies

to notify the Commission of participation in procedures where:to notify the Commission of participation in procedures where:

the estimated contract value is the estimated contract value is at least €250 million; at least €250 million; andand

the foreign �nancial contribution involved is the foreign �nancial contribution involved is at least €4 million per non-EU countryat least €4 million per non-EU country..

The Commission may prohibit the award of contracts in such procedures to companies bene�tingThe Commission may prohibit the award of contracts in such procedures to companies bene�ting

from distortive subsidies. Further information is available from distortive subsidies. Further information is available herehere..

The Commission is inviting The Commission is inviting feedbackfeedback on a draft Implementing Regulation setting out practical and on a draft Implementing Regulation setting out practical and

procedural aspects for application of the new rules. The closing date for responses is procedural aspects for application of the new rules. The closing date for responses is 6 March6 March

20232023..

Entry on Unreliable Supplier List following Group FailureEntry on Unreliable Supplier List following Group Failure

When a group of economic operators selected by a Lithuanian authority to undertake aWhen a group of economic operators selected by a Lithuanian authority to undertake a

substantial building contract failed to deliver the works and the lead partner in the group becamesubstantial building contract failed to deliver the works and the lead partner in the group became

insolvent, the awarding authority terminated the contract.insolvent, the awarding authority terminated the contract.

The other companies in the group brought a court action seeking a declaration that theirThe other companies in the group brought a court action seeking a declaration that their

automatic entry on the list of unreliable suppliers in the central public procurement portal wasautomatic entry on the list of unreliable suppliers in the central public procurement portal was

unlawful.unlawful.

To rule on the issue, the Supreme Court sought clari�cation from the CJEU on the application of EUTo rule on the issue, the Supreme Court sought clari�cation from the CJEU on the application of EU

law. The CJEU replied in the following terms:law. The CJEU replied in the following terms:

Articles 18(1) and 57(4)(g) of Articles 18(1) and 57(4)(g) of Directive 2014/24/EUDirective 2014/24/EU prevent national rules under which each prevent national rules under which each

member of the group in this scenario is automatically entered on a list of unreliable suppliersmember of the group in this scenario is automatically entered on a list of unreliable suppliers

and thereby temporarily prevented from participating in new procurement procedures.and thereby temporarily prevented from participating in new procurement procedures.

Articles 18(1) and 57(4)(g) of Articles 18(1) and 57(4)(g) of Directive 2014/24/EUDirective 2014/24/EU mean that an economic operator in this type mean that an economic operator in this type

of scenario can rely, for the purpose of demonstrating that its entry on the list is unjusti�ed, onof scenario can rely, for the purpose of demonstrating that its entry on the list is unjusti�ed, on

any factor capable of showing it was not the cause of the de�ciencies resulting in early contractany factor capable of showing it was not the cause of the de�ciencies resulting in early contract

termination and that it could not have been reasonably required to do more than it did totermination and that it could not have been reasonably required to do more than it did to

remedy the de�ciencies.remedy the de�ciencies.

Article 1(1) and (3) of Article 1(1) and (3) of Directive 89/665/EECDirective 89/665/EEC means that a Member State, when laying down means that a Member State, when laying down

conditions for the application of optional grounds for exclusion under Article 57(4)(g) ofconditions for the application of optional grounds for exclusion under Article 57(4)(g) of

Directive 2014/24, as would apply in this type of scenario, must ensure there is a right to bringDirective 2014/24, as would apply in this type of scenario, must ensure there is a right to bring

an e�ective action against entry on the list.an e�ective action against entry on the list.

UKUK

Contract FinderContract Finder

The Cabinet O�ce published a Procurement Policy Note (The Cabinet O�ce published a Procurement Policy Note (PPN 01/23PPN 01/23) setting out legal and policy) setting out legal and policy

requirements to publish procurement information on Contracts Finder. It is stated not to apply torequirements to publish procurement information on Contracts Finder. It is stated not to apply to

contracting authorities whose functions are wholly or mainly Scottish, Northern Ireland or Welshcontracting authorities whose functions are wholly or mainly Scottish, Northern Ireland or Welsh

devolved functions.devolved functions.

Re a d m ore  a bout our PPP a nd PFI Group >

Re a d m ore  a bout our Public Procure m e nt Group >

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R2560&qid=1673254237527
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_129
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_591
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02014L0024-20220101
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02014L0024-20220101
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A01989L0665-20140417
https://www.gov.uk/government/publications/ppn-0123-requirements-to-publish-on-contracts-finder
https://www.arthurcox.com/expertise/practice-areas/ppp-and-pfi/
https://www.arthurcox.com/expertise/practice-areas/public-law/
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"This [green leases] is an"This [green leases] is an  
extremely dynamic areaextremely dynamic area  
with the pace of technical,with the pace of technical,  
policy and legislativepolicy and legislative  
change requiring lawyerschange requiring lawyers  
and their real estate clientsand their real estate clients  
to be agile and to re�ectto be agile and to re�ect  
these changes in how theythese changes in how they  
approach the negotiationapproach the negotiation  
of commercial leases. Theof commercial leases. The  
expectation is that greenexpectation is that green  
lease clauses will likewiselease clauses will likewise  
require signi�cantrequire signi�cant  
�exibility in their drafting�exibility in their drafting  
to keep in step with theto keep in step with the  
expected pace of change asexpected pace of change as  
governments, businesses,governments, businesses,  
NGOs and individuals seekNGOs and individuals seek  
to �nd solutions to climateto �nd solutions to climate  
change."change."

CLIMATE & ENVIRONMENTCLIMATE & ENVIRONMENT

Green LeasesGreen Leases

We anticipated last month that 2023 would see an increased focus on the greening ofWe anticipated last month that 2023 would see an increased focus on the greening of

property contracts with green leases in particular being utilised by owners and occupiersproperty contracts with green leases in particular being utilised by owners and occupiers

to ensure the sustainable management and operation of buildings and to future proofto ensure the sustainable management and operation of buildings and to future proof

buildings against increasing regulation of carbon emissions.buildings against increasing regulation of carbon emissions.

The Chancery Lane ProjectThe Chancery Lane Project (TCLP) has now published a  (TCLP) has now published a suite of green lease clausessuite of green lease clauses for use for use

in Irish commercial leases. TCLP is a collaboration of lawyers from around the world,in Irish commercial leases. TCLP is a collaboration of lawyers from around the world,

working pro bono to develop new contract provisions to help �ght climate change. Theworking pro bono to develop new contract provisions to help �ght climate change. The

Arthur Cox LLP real estate group, working with colleagues in other law �rms andArthur Cox LLP real estate group, working with colleagues in other law �rms and

sustainability professionals, spearheaded the development of the clauses by the Irishsustainability professionals, spearheaded the development of the clauses by the Irish

Property Working Group of TCLP.Property Working Group of TCLP.

This is an extremely dynamic area with the pace of technical, policy and legislative changeThis is an extremely dynamic area with the pace of technical, policy and legislative change

requiring lawyers and their real estate clients to be agile and to re�ect these changes inrequiring lawyers and their real estate clients to be agile and to re�ect these changes in

how they approach the negotiation of commercial leases. The expectation is that greenhow they approach the negotiation of commercial leases. The expectation is that green

lease clauses will likewise require signi�cant �exibility in their drafting to keep in step withlease clauses will likewise require signi�cant �exibility in their drafting to keep in step with

the expected pace of change as governments, businesses, NGOs and individuals seek tothe expected pace of change as governments, businesses, NGOs and individuals seek to

�nd solutions to climate change.�nd solutions to climate change.

Read more on our website Read more on our website herehere and on LinkedIn  and on LinkedIn herehere..

HOUSINGHOUSING

EU Approves Funding for Croí Cónaithe Build to Sell Apartment SchemesEU Approves Funding for Croí Cónaithe Build to Sell Apartment Schemes

The European Commission has approved Ireland’s State aid application for the The European Commission has approved Ireland’s State aid application for the CroíCroí

Cónaithe (Cities) SchemeCónaithe (Cities) Scheme to support the building of 5,000 apartments for sale to owner- to support the building of 5,000 apartments for sale to owner-

occupiers in Dublin, Cork, Limerick, Galway and Waterford. The scheme aims to bridge theoccupiers in Dublin, Cork, Limerick, Galway and Waterford. The scheme aims to bridge the

so called ‘viability gap’ between the cost of building apartments and the market sale priceso called ‘viability gap’ between the cost of building apartments and the market sale price

(where the building cost is greater).(where the building cost is greater).

The Department of Housing’s The Department of Housing’s press releasepress release states that the decision will enable the Housing states that the decision will enable the Housing

Agency to conclude its �rst set of development agreements after concluding its appraisal ofAgency to conclude its �rst set of development agreements after concluding its appraisal of

projects that have applied for funding to date.projects that have applied for funding to date.

Housing for All Q4 2022 Progress ReportHousing for All Q4 2022 Progress Report

The Department of Housing has published a The Department of Housing has published a progress reportprogress report on Housing for All on Housing for All

highlighting the following:highlighting the following:

the LDA’s renewal of their call for proposals under Project Tosaigh (a marketthe LDA’s renewal of their call for proposals under Project Tosaigh (a market

engagement initiative aimed at unlocking land that is not being developed by privateengagement initiative aimed at unlocking land that is not being developed by private

owners due to �nancing or other constraints);owners due to �nancing or other constraints);

the ongoing appraisal of projects under the Croí Cónaithe (Cities) Scheme;the ongoing appraisal of projects under the Croí Cónaithe (Cities) Scheme;

the extension of the Help-to-Buy Scheme to the end of 2024;the extension of the Help-to-Buy Scheme to the end of 2024;

the commencement of Part 9 of the Land Development Agency Act 2021 which placesthe commencement of Part 9 of the Land Development Agency Act 2021 which places

an a�ordable housing delivery requirement on the development of relevant publican a�ordable housing delivery requirement on the development of relevant public

land (70% social and a�ordable housing in urban areas with populations over 10,000land (70% social and a�ordable housing in urban areas with populations over 10,000

and 100% social and a�ordable housing in Dublin and Cork cities);and 100% social and a�ordable housing in Dublin and Cork cities);

various measures in relation to innovation and modern methods of construction;various measures in relation to innovation and modern methods of construction;

an Action Plan to recruit and retain those with the necessary skills for residentialan Action Plan to recruit and retain those with the necessary skills for residential

construction and retro�tting;construction and retro�tting;

the publication of the Vacant Homes Action Plan in January 2023, the introduction ofthe publication of the Vacant Homes Action Plan in January 2023, the introduction of

the Vacant Homes Tax in Budget 2023, and the expansion of the Vacant Propertythe Vacant Homes Tax in Budget 2023, and the expansion of the Vacant Property

Refurbishment Grant in November 2022 to include properties in both cities and moreRefurbishment Grant in November 2022 to include properties in both cities and more

remote rural areas (in addition to those in towns and villages, eligible since July 2022);remote rural areas (in addition to those in towns and villages, eligible since July 2022);

the introduction of a €500 tax credit for renters, temporary measures deferring ‘nothe introduction of a €500 tax credit for renters, temporary measures deferring ‘no

fault’ tenancy terminations until the expiration of the winter emergency period on 31fault’ tenancy terminations until the expiration of the winter emergency period on 31

March 2023 (read our brie�ng on this measure March 2023 (read our brie�ng on this measure herehere), and the increase to €10,000 of), and the increase to €10,000 of

the amount allowed for landlords’ pre-letting expenses;the amount allowed for landlords’ pre-letting expenses;

the approval of proposals to provide State assistance to stimulate the development ofthe approval of proposals to provide State assistance to stimulate the development of

new student accommodation;new student accommodation;

the amendment in December 2022 to the Section 28 Guidelines on Sustainable Urbanthe amendment in December 2022 to the Section 28 Guidelines on Sustainable Urban

Housing: Design Standards for New Apartments to remove Build to Rent (BTR)Housing: Design Standards for New Apartments to remove Build to Rent (BTR)

accommodation as a separate development type, meaning that there will no longer beaccommodation as a separate development type, meaning that there will no longer be

a di�erence in standards for future apartment developments, regardless of thea di�erence in standards for future apartment developments, regardless of the

development type;development type;

the publication of the draft Planning and Development Bill 2022 and the approval inthe publication of the draft Planning and Development Bill 2022 and the approval in

December 2022 of the revised General Scheme of the Land Value Sharing and UrbanDecember 2022 of the revised General Scheme of the Land Value Sharing and Urban

Development Zones Bill (to be published in February 2023); andDevelopment Zones Bill (to be published in February 2023); and

the implementation of the Residential Zoned Land Tax.the implementation of the Residential Zoned Land Tax.

The report also highlights Housing for All priority actions for 2023 including the following:The report also highlights Housing for All priority actions for 2023 including the following:

publication of legislation for land value sharing mechanisms re�ecting the uplift inpublication of legislation for land value sharing mechanisms re�ecting the uplift in

value arising from rezoning of lands and for Urban Development Zones (the Landvalue arising from rezoning of lands and for Urban Development Zones (the Land

Value Sharing and Urban Development Zones Bill is priority legislation in theValue Sharing and Urban Development Zones Bill is priority legislation in the

Government’s Spring Legislative Programme (see below));Government’s Spring Legislative Programme (see below));

publication of draft Section 28 Guidelines for Planning Authorities on Sustainable andpublication of draft Section 28 Guidelines for Planning Authorities on Sustainable and

Compact Settlement Guidance (to be published in March 2023 for public consultationCompact Settlement Guidance (to be published in March 2023 for public consultation

with �nal guidelines to be published by the end of Q2 2023); andwith �nal guidelines to be published by the end of Q2 2023); and

establishment of a new Division of the High Court dealing with planning andestablishment of a new Division of the High Court dealing with planning and

environmental issues (early 2023 subject to the appointment of additional judicialenvironmental issues (early 2023 subject to the appointment of additional judicial

resources).resources).

Vacant Homes Action Plan 2023-2026Vacant Homes Action Plan 2023-2026

The Department of Housing’s The Department of Housing’s Vacant Homes Action PlanVacant Homes Action Plan, published on 30 January 2023,, published on 30 January 2023,

reports on progress to date and actions to be pursued to return recoverable vacantreports on progress to date and actions to be pursued to return recoverable vacant

properties back to viable use. The Department also published a properties back to viable use. The Department also published a list of all supports availablelist of all supports available

for refurbishing vacant property, a note on for refurbishing vacant property, a note on planning exemptionsplanning exemptions for converting vacant for converting vacant

commercial premises to residential use and a commercial premises to residential use and a policy on addressing vacancypolicy on addressing vacancy..

LEGISLATIONLEGISLATION

Government Spring Legislative ProgrammeGovernment Spring Legislative Programme

The Government published its The Government published its Spring Legislative ProgrammeSpring Legislative Programme. Real estate-related priority. Real estate-related priority

legislation for drafting and publication this session includes:legislation for drafting and publication this session includes:

Licencing of Construction Activity Bill: to provide for the establishment of a statutoryLicencing of Construction Activity Bill: to provide for the establishment of a statutory

licensing system for construction and related activities.licensing system for construction and related activities.

Land Value Sharing and Urban Development Zones Bill: to amend the Planning andLand Value Sharing and Urban Development Zones Bill: to amend the Planning and

Development Act 2000 to introduce new provisions to deal with land value sharing andDevelopment Act 2000 to introduce new provisions to deal with land value sharing and

https://www.linkedin.com/company/the-chancery-lane-project/
https://www.arthurcox.com/news/arthur-cox-leads-the-development-of-irish-green-lease-clauses/
https://www.arthurcox.com/news/arthur-cox-leads-the-development-of-irish-green-lease-clauses/
https://www.linkedin.com/posts/arthur-cox_arthur-cox-leads-the-development-of-irish-activity-7028738606672277506-GfD7?utm_source=share&utm_medium=member_desktop
https://www.gov.ie/en/publication/883b1-croi-conaithe-cities-scheme/
https://www.gov.ie/en/press-release/bd7cc-minister-obrien-welcomes-approval-for-scheme-designed-to-deliver-thousands-of-build-to-buy-apartments/
https://www.gov.ie/en/publication/4c7e1-housing-for-all-q4-2022-progress-report/
https://www.arthurcox.com/knowledge/legislation-enacted-to-provide-for-temporary-stay-on-residential-tenancy-terminations/
https://www.gov.ie/en/publication/df86c-vacant-homes-action-plan-2023-2026/
https://www.gov.ie/en/publication/43d9d-refurbishing-vacant-property-all-supports/
https://www.gov.ie/en/publication/83f25-refurbishing-vacant-property-planning-permission-exemptions/
https://www.gov.ie/en/publication/bd6e0-refurbishing-vacant-property-policy-on-addressing-vacancy/
https://www.gov.ie/en/press-release/a2f8d-government-chief-whip-minister-hildegarde-naughton-publishes-spring-legislative-programme/
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urban development zones re�ecting urban development zones re�ecting Housing for AllHousing for All (the revised general scheme was (the revised general scheme was

approved on 13 December 2022 and will be published in February 2023, PLS to beapproved on 13 December 2022 and will be published in February 2023, PLS to be

determined).determined).

Planning and Development Bill: to review and replace the Planning and DevelopmentPlanning and Development Bill: to review and replace the Planning and Development

Act 2000 with a consolidated bill. The draft Bill was published on 26 January 2023. TheAct 2000 with a consolidated bill. The draft Bill was published on 26 January 2023. The

Joint Committee on Housing, Local Government and Heritage met on 7 February toJoint Committee on Housing, Local Government and Heritage met on 7 February to

discuss pre-legislative scrutiny of the general scheme of the Bill and resumediscuss pre-legislative scrutiny of the general scheme of the Bill and resume

discussions on 9 February. The Committee’s PLS report can be viewed discussions on 9 February. The Committee’s PLS report can be viewed herehere. Once PLS. Once PLS

has been concluded, a �nalised Bill will be published which will then proceed throughhas been concluded, a �nalised Bill will be published which will then proceed through

the Houses of the Oireachtas. We previously outlined the main provisions of the Billthe Houses of the Oireachtas. We previously outlined the main provisions of the Bill

herehere. The Government hopes to enact the Bill in early 2023. The Department of. The Government hopes to enact the Bill in early 2023. The Department of

Housing’s press release is available Housing’s press release is available herehere..

Registration of Short-Term Tourist Letting Bill 2022: to provide for new regulatoryRegistration of Short-Term Tourist Letting Bill 2022: to provide for new regulatory

controls requiring short-term and holiday lets to register with Fáilte Ireland with a viewcontrols requiring short-term and holiday lets to register with Fáilte Ireland with a view

to ensuring that houses are used to best e�ect in areas of housing need (heads into ensuring that houses are used to best e�ect in areas of housing need (heads in

preparation) (read our update preparation) (read our update herehere).).

Other relevant legislation for this session includes:Other relevant legislation for this session includes:

Industrial Development (Miscellaneous Provisions) Bill: to provide that IDA IrelandIndustrial Development (Miscellaneous Provisions) Bill: to provide that IDA Ireland

would be permitted to establish and participate in corporate partnerships, with thewould be permitted to establish and participate in corporate partnerships, with the

sole purpose of developing critical industrial and commercial property in regionalsole purpose of developing critical industrial and commercial property in regional

locations (locations (revised heads in preparation)revised heads in preparation)..
Housing (Miscellaneous Provisions) Bill: to amend the Housing (MiscellaneousHousing (Miscellaneous Provisions) Bill: to amend the Housing (Miscellaneous

Provisions) Act 2009 to include provisions in relation to social housing assessments andProvisions) Act 2009 to include provisions in relation to social housing assessments and

rent schemes and to amend the Housing (Miscellaneous) Act 2014 in relation to tenantrent schemes and to amend the Housing (Miscellaneous) Act 2014 in relation to tenant

purchase (purchase (work is underwaywork is underway).).

Property Services Regulation (Amendment) Bill: to revise the Property ServicesProperty Services Regulation (Amendment) Bill: to revise the Property Services

Regulation Act 2011 in light of the Services Directive 2006/123/EC (on services in theRegulation Act 2011 in light of the Services Directive 2006/123/EC (on services in the

internal market) and Recognition of Professional Quali�cations Directive 2005/36/ECinternal market) and Recognition of Professional Quali�cations Directive 2005/36/EC

and related CJEU jurisprudence following an EU-PILOT query (and related CJEU jurisprudence following an EU-PILOT query (heads in preparationheads in preparation).).

Co-operative Societies Bill: to consolidate and modernise the existing Industrial andCo-operative Societies Bill: to consolidate and modernise the existing Industrial and

Provident Societies legislation (Provident Societies legislation (heads in preparationheads in preparation).).

Companies (Administrative, Governance & Insolvency Amendment) Bill: to give e�ectCompanies (Administrative, Governance & Insolvency Amendment) Bill: to give e�ect

to outstanding Programme for Government commitments on rights of workers asto outstanding Programme for Government commitments on rights of workers as

creditors; trading entities splitting operations; and transactional avoidance (creditors; trading entities splitting operations; and transactional avoidance (work iswork is  
underwayunderway).).

Miscellaneous Provisions (Transparency and Limited Partnerships and BusinessesMiscellaneous Provisions (Transparency and Limited Partnerships and Businesses

Names) Bill 2023: to reform the Limited Partnership Act 1907 and the Registration ofNames) Bill 2023: to reform the Limited Partnership Act 1907 and the Registration of

Business Names Act 1963, strengthening Ireland’s regulatory framework andBusiness Names Act 1963, strengthening Ireland’s regulatory framework and

responding to concerns raised in relation to the transparency of Limited Partnershipsresponding to concerns raised in relation to the transparency of Limited Partnerships

((heads in preparationheads in preparation).).
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https://www.arthurcox.com/wp-content/uploads/2023/01/Horizon-Scanner-ICE-Jan-2023.pdf
https://www.gov.ie/en/press-release/3e4e1-improved-planning-regime-takes-step-closer-with-publication-of-draft-planning-and-development-bill-2022/
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"The proposal aims to"The proposal aims to  
boost investments for aboost investments for a  
faster roll-out offaster roll-out of  
renewable energies asrenewable energies as  
well as to support thewell as to support the  
decarbonisation of thedecarbonisation of the  
industry and theindustry and the  
production of equipmentproduction of equipment  
necessary for the net-necessary for the net-
zero transition, whilezero transition, while  
preserving the integritypreserving the integrity  
and level playing �eld ofand level playing �eld of  
the Single Market."the Single Market."

TRANSFORMATION OF THE EUROPEAN STATE AID TEMPORARY CRISISTRANSFORMATION OF THE EUROPEAN STATE AID TEMPORARY CRISIS  
FRAMEWORKFRAMEWORK

On 1 February the European Commission sent Member States a draft proposal to transform the State aidOn 1 February the European Commission sent Member States a draft proposal to transform the State aid

Temporary Crisis Framework into a Temporary Crisis and Transition Framework to facilitate and accelerateTemporary Crisis Framework into a Temporary Crisis and Transition Framework to facilitate and accelerate

Europe’s green transition. The proposal aims to boost investments for a faster roll-out of renewable energies asEurope’s green transition. The proposal aims to boost investments for a faster roll-out of renewable energies as

well as to support the decarbonisation of the industry and the production of equipment necessary for the net-well as to support the decarbonisation of the industry and the production of equipment necessary for the net-

zero transition, while preserving the integrity and level playing �eld of the Single Market. Proposed amendmentszero transition, while preserving the integrity and level playing �eld of the Single Market. Proposed amendments

are aimed at further facilitating the roll-out of renewable energy and decarbonising the industry and supportingare aimed at further facilitating the roll-out of renewable energy and decarbonising the industry and supporting

investments in the production of strategic equipment necessary for net-zero transition. If accepted, these newinvestments in the production of strategic equipment necessary for net-zero transition. If accepted, these new

provisions will be in place until 31 December 2025. Further information is available provisions will be in place until 31 December 2025. Further information is available herehere..

EUROPEAN COMMISSION 2023 GUIDELINES ON STATE AID FOR BROADBANDEUROPEAN COMMISSION 2023 GUIDELINES ON STATE AID FOR BROADBAND  
NETWORKS PUBLISHED IN OFFICIAL JOURNALNETWORKS PUBLISHED IN OFFICIAL JOURNAL

The Guidelines on State aid for broadband networks, adopted in December 2022, were published in the OJEU onThe Guidelines on State aid for broadband networks, adopted in December 2022, were published in the OJEU on

31 January 2023 and entered into force on 1 February 2023. They update the 2013 rules on State aid granted by31 January 2023 and entered into force on 1 February 2023. They update the 2013 rules on State aid granted by

Member States for the deployment of broadband networks and the take-up of available broadband services toMember States for the deployment of broadband networks and the take-up of available broadband services to

support the digital transition. The main revisions relate to alignment of the threshold for public support to �xedsupport the digital transition. The main revisions relate to alignment of the threshold for public support to �xed

networks with the latest technological and market developments; the introduction of a new assessmentnetworks with the latest technological and market developments; the introduction of a new assessment

framework for the deployment of mobile (including 5G) networks; an explanation of how public support can beframework for the deployment of mobile (including 5G) networks; an explanation of how public support can be

used to incentivise the take-up of broadband services; simpli�cation of rules to facilitate the practical applicationused to incentivise the take-up of broadband services; simpli�cation of rules to facilitate the practical application

of the Guidelines; and expanded guidance on key concepts, such as mapping, public consultations, selectionof the Guidelines; and expanded guidance on key concepts, such as mapping, public consultations, selection

procedure, wholesale access pricing, and claw back mechanisms. Further information is available procedure, wholesale access pricing, and claw back mechanisms. Further information is available herehere..

STATE AID: COMMISSION APPROVES €1.36 BILLION GREEK SCHEME TOSTATE AID: COMMISSION APPROVES €1.36 BILLION GREEK SCHEME TO  
COMPENSATE ENERGY-INTENSIVE COMPANIES FOR INDIRECT EMISSION COSTSCOMPENSATE ENERGY-INTENSIVE COMPANIES FOR INDIRECT EMISSION COSTS

The Commission approved a Greek scheme to partially compensate energy-intensive companies for higherThe Commission approved a Greek scheme to partially compensate energy-intensive companies for higher

electricity prices resulting from indirect emission costs under the EU Emission Trading System. The schemeelectricity prices resulting from indirect emission costs under the EU Emission Trading System. The scheme

noti�ed by Greece, with a total estimated budget of €1.36 billion, will cover part of the higher electricity pricesnoti�ed by Greece, with a total estimated budget of €1.36 billion, will cover part of the higher electricity prices

arising from the impact of carbon prices on electricity generation costs incurred between 2021 and 2030. Thearising from the impact of carbon prices on electricity generation costs incurred between 2021 and 2030. The

support measure is aimed at reducing the risk of ‘carbon leakage’, where companies relocate their production tosupport measure is aimed at reducing the risk of ‘carbon leakage’, where companies relocate their production to

countries outside the EU with less ambitious climate policies, resulting in increased greenhouse gas emissionscountries outside the EU with less ambitious climate policies, resulting in increased greenhouse gas emissions

globally. Further information is available globally. Further information is available herehere..

STATE AID: COMMISSION OPENS IN-DEPTH INVESTIGATION INTO FRENCHSTATE AID: COMMISSION OPENS IN-DEPTH INVESTIGATION INTO FRENCH  
SUPPORT MEASURES IN FAVOUR OF FRET SNCFSUPPORT MEASURES IN FAVOUR OF FRET SNCF

The Commission opened an in-depth investigation to assess whether certain French support measures in favourThe Commission opened an in-depth investigation to assess whether certain French support measures in favour

of Fret SNCF are in line with EU State aid rules. The bene�ciary of the measures is Fret SNCF SAS, a wholly ownedof Fret SNCF are in line with EU State aid rules. The bene�ciary of the measures is Fret SNCF SAS, a wholly owned

subsidiary of the French railway operator SNCF SA (‘SNCF'). Fret SNCF has been constantly loss-making, exceptsubsidiary of the French railway operator SNCF SA (‘SNCF'). Fret SNCF has been constantly loss-making, except

in 2021. In the period from 2007 to 2019, its losses were continuously covered by its parent company SNCFin 2021. In the period from 2007 to 2019, its losses were continuously covered by its parent company SNCF

through intra-group cash advances, which constitute State resources because of shareholding and control bythrough intra-group cash advances, which constitute State resources because of shareholding and control by

the State. Further information is available the State. Further information is available herehere..
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"The scheme...will"The scheme...will  
cover part of thecover part of the  
higher electricityhigher electricity  

prices arising fromprices arising from  
the impact of carbonthe impact of carbon  
prices on electricityprices on electricity  

generation costsgeneration costs  
incurred between 2021incurred between 2021  

and 2030."and 2030."
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"Like many aspects"Like many aspects  
of the journey to netof the journey to net  
zero, roll out ofzero, roll out of  
chargingcharging  
infrastructure isinfrastructure is  
required quickly andrequired quickly and  
there are many triedthere are many tried  
and testedand tested  
commercialcommercial  
structures for itsstructures for its  
delivery."delivery."

KEY DEVELOPMENTSKEY DEVELOPMENTS

EV Charging InfrastructureEV Charging Infrastructure

As the Government of Ireland publishes an EV Charging Infrastructure Strategy and the EUAs the Government of Ireland publishes an EV Charging Infrastructure Strategy and the EU

works to �nalise legislation that will require roll out of infrastructure, we look at latestworks to �nalise legislation that will require roll out of infrastructure, we look at latest

developments and key legal considerations that arise in the development of this sector. Ourdevelopments and key legal considerations that arise in the development of this sector. Our

brie�ng is available brie�ng is available herehere. The Department of Transport also announced funding for the. The Department of Transport also announced funding for the

Shared Island Sports Club EV Shared Island Sports Club EV Charging SchemeCharging Scheme and a �rst all-electric town  and a �rst all-electric town bus servicebus service..

EUEU

Maritime TransportMaritime Transport

Regulations have been made in respect of the implementation of the Regulations have been made in respect of the implementation of the European MaritimeEuropean Maritime

Single Window environmentSingle Window environment, which is intended to reduce the administrative burden for, which is intended to reduce the administrative burden for

maritime transport.maritime transport.

RailRail

The EU announced support for 10 pilot projects to establish The EU announced support for 10 pilot projects to establish cross-border rail servicescross-border rail services on on

continental Europe.continental Europe.

DronesDrones

Regulations governing Regulations governing dedicated airspacededicated airspace for drones and manned aircraft have been made. for drones and manned aircraft have been made.

HydrogenHydrogen

The European Patent O�ce and International Energy Agency have compiled a The European Patent O�ce and International Energy Agency have compiled a reportreport on on

latest technologies for hydrogen supply, storage, distribution, transformation and end-userlatest technologies for hydrogen supply, storage, distribution, transformation and end-user

applications. An EU Hydrogen Bank is to be discussed at a Commission applications. An EU Hydrogen Bank is to be discussed at a Commission meetingmeeting in May 2023. in May 2023.

DOMESTIC DEVELOPMENTSDOMESTIC DEVELOPMENTS

LegislationLegislation

S.I. No. 24/2023 - Irish Aviation Authority (Unmanned Aircraft Systems (Drones)) Order 2023S.I. No. 24/2023 - Irish Aviation Authority (Unmanned Aircraft Systems (Drones)) Order 2023

has been made to give e�ect to Commission Implementing Regulation (EU) 2019/947 on thehas been made to give e�ect to Commission Implementing Regulation (EU) 2019/947 on the

rules and procedures for the operation of unmanned aircraft.rules and procedures for the operation of unmanned aircraft.

S.I. No. 25/2023 - Irish Aviation Authority (Upper Airspace and Rockets) Order 2023S.I. No. 25/2023 - Irish Aviation Authority (Upper Airspace and Rockets) Order 2023 has been has been

made to designate the limits and categories of Upper Airspace in the State and de�ne rulesmade to designate the limits and categories of Upper Airspace in the State and de�ne rules

for the operation of rockets in Irish controlled Airspace.for the operation of rockets in Irish controlled Airspace.

New legislation listed for priority drafting this New legislation listed for priority drafting this SpringSpring includes a Merchant Shipping includes a Merchant Shipping

(Investigation of Marine Accidents) Bill to establish a new independent Marine Accident(Investigation of Marine Accidents) Bill to establish a new independent Marine Accident

Investigation Unit within the Department of Transport and to dissolve the Marine CasualtyInvestigation Unit within the Department of Transport and to dissolve the Marine Casualty

Investigation Board. Heads of Bill were approved on 7 December 2022.Investigation Board. Heads of Bill were approved on 7 December 2022.

Further legislation to be worked on includes an Air Navigation and Transport (InternationalFurther legislation to be worked on includes an Air Navigation and Transport (International

Aviation Agreements) (Amendment) Bill; a Large Public Service Vehicle Reform Bill; aAviation Agreements) (Amendment) Bill; a Large Public Service Vehicle Reform Bill; a

Merchant Shipping (International Conventions) Bill; a Railway Safety (Amendment) Bill; aMerchant Shipping (International Conventions) Bill; a Railway Safety (Amendment) Bill; a

Road Safety Authority (Amendment) Bill; and a Vehicle Roadworthiness Bill.Road Safety Authority (Amendment) Bill; and a Vehicle Roadworthiness Bill.

Active TravelActive Travel

The Department of Transport The Department of Transport allocatedallocated €290 million for walking and cycling infrastructure in €290 million for walking and cycling infrastructure in

2023.2023.

Re a d m ore  a bout our T ra nsport Group >

"The European Patent O�ce"The European Patent O�ce  
and International Energyand International Energy  
Agency have compiled aAgency have compiled a  

reportreport on latest technologies on latest technologies  
for hydrogen supply, storage,for hydrogen supply, storage,  
distribution, transformationdistribution, transformation  

and end-user applications."and end-user applications."
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Want to Want to   
know more?know more?

Please contact us if you would like to know more about anything in thisPlease contact us if you would like to know more about anything in this  
Horizon Scanner or if you have a matter you would like to discuss. PleaseHorizon Scanner or if you have a matter you would like to discuss. Please  
click click herehere to view recent editions of our Horizon Scanner. to view recent editions of our Horizon Scanner.
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