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Chapter 4

Brexit – Implications for the
Asset Management Sector
Arthur Cox

Introduction
When the United Kingdom (the “UK”) voted to leave the European
Union (the “EU”) on 23 June 2016, the decision triggered
unprecedented uncertainty around the future relationship between the
EU and one of its largest members. The referendum was followed
on 29 March 2017 by the UK’s formal notification of its intention
to withdraw from the EU pursuant to Article 50 of the Treaty on
European Union.
Given the challenges of untangling over 40 years of UK-EU affairs,
developed through treaties, agreements, delegation and cooperation,
it is not surprising that significant doubt remains over the impact
Brexit will have. What is certain, however, is that in the absence of
a withdrawal agreement, all EU law will cease to apply to the UK
from 30 March 2019. From that point on, the UK will no longer
be a member of the EU and will become a “third country”. From
an asset management perspective, this means that EU rules on the
management of investment funds, including Directive 2009/65/EC
on Undertakings for Collective Investment in Transferable Securities
(the “UCITS Directive”), Directive 2011/61/EU on Alternative
Investment Fund Managers (the “AIFM Directive”) and Directive
2014/65/EU on Markets in Financial Instruments (the “MiFID
Directive”), will no longer apply to the UK (other than to the extent
that any third-country provisions may apply).

Regulatory Regime for Asset Management
Each of the UCITS, AIFM and MiFID Directives regulates the
provision of asset management services in the EU. The UCITS
Directive sets out a regulatory regime for retail investment funds with
strict rules on the types of asset classes in which a UCITS may invest.
The AIFM Directive regulates alternative investment funds (“AIFs”)
(such as hedge funds and private equity funds), while the MiFID
Directive regulates the provision of investment services where assets
are not managed using a fund structure. Each of the three Directives
also grants EU “passporting” rights to the asset management
firms, which enables firms authorised in any EU Member State to
operate freely in another EU Member State with minimal additional
authorisation. In a post-Brexit world, the single biggest challenge
which UK asset managers will have is the loss of this EU passport.

The UK – a Leading Global Asset
Management Centre

Cormac Commins

approximately £8.1 trillion worth of assets being managed in the UK,
making it the largest centre for asset management in Europe, and the
second largest globally after the US. Clients and investors of these
firms are located in the UK, the EU and around the world. The asset
management industry is a significant contributor to the UK economy,
and plays a key role in the UK’s financial services sector. Brexit
has clear consequences for the UK asset management industry, and
UK asset management firms are actively analysing their existing
corporate and investment fund structures with a view to developing
contingency plans in preparation for the impact of Brexit.

Potential Implications for UCITS
In December 2017, the UK government published its Investment
Management Strategy II Report, setting out the UK government’s
plans to further develop the UK’s investment management industry.
This report stated that the UK government intends to establish a
fund structure based on UCITS in the UK, with the intention of
enabling the UK asset management industry to continue to work
under a globally-recognised regulatory framework. Whether or not
such a structure is created, how it might operate and the mechanisms
by which it might interact with the EU UCITS regime, are currently
unknown and will depend on the direction which future negotiations
may take. In the meantime, the current position is that the UCITS
Directive mandates that both the UCITS fund and its management
company must be domiciled in the EU. This leads to a number of
issues from the perspective of the UK asset management sector.
Firstly, UK-based funds which had previously been classified as
UCITS will be viewed from an EU law perspective as non-EU AIFs.
UCITS are prohibited from investing more than 30% of their assets in
non-UCITS collective investment schemes. Non-UK based UCITS
will therefore have to reconsider their investments to take account of
the fact that UK UCITS will now be classified as non-UCITS funds.
Secondly, UK-based UCITS management companies will be treated
as third-country AIF managers and will not be authorised to manage
and market UCITS funds within the EU. For a UCITS with a UK
management company to continue to market the fund within the EU,
it will have to move the domicile of the UK management company
to an EU jurisdiction, choose an EU management company instead
or become a self-managed fund and domicile itself in an EU
jurisdiction. Where a former UK-based UCITS is managed by an
EU UCITS management company, the management company will
need to be authorised under the AIFM Directive to manage a nonEU AIF (see further below).

UK asset management firms manage the long-term savings and
pension needs of millions of investors. It is estimated that there is
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Thirdly, non-UK UCITS which are sold or marketed into the UK
under the current UCITS cross-border registration process will be
subject to local rules which the UK may impose on such funds
post-Brexit. Non-UK UCITS and non-UK UCITS managers will
also have to assess the extent to which they delegate services (e.g.
investment management) to UK-based entities and whether or not
any cooperation agreements exist between the home regulator of the
non-UK UCITS manager and the UK.

Potential Implications for AIFs
As noted above, if the UK leaves the EU without an agreement on
asset management, the AIFM Directive may no longer apply to UKbased AIF managers. This will lead to a number of considerations,
including an assessment of delegation arrangements into and out of
the UK. However, unlike the UCITS Directive, the AIFM Directive
does seek to address the position of non-EU AIFs or non-EU AIF
managers in a manner which goes some way to provide clarity
on the position of UK AIFs (which will include UK UCITS postBrexit) or UK AIF managers post-Brexit, including the following:
1.

The AIFM Directive would not apply to a UK AIF manager
managing a UK AIF which is not marketed within the EU.

2.

Member States may permit non-EU AIF managers (e.g.
a UK AIF manager) to market AIFs (non-EU AIFs or EU
AIFs) in their territory under the National Private Placement
Regime (“NPPR”). It is at the discretion of each Member
State whether or not to apply this regime or what rules should
operate under the NPPR within a Member State. The NPPR
therefore varies from Member State to Member State and
indeed some Member States do not allow for the NPPR.

3.

An authorised EU AIF manager would be able to manage
a UK AIF which is not marketed in the EU, provided that
the EU AIF manager complies with particular provisions of
the AIFM Directive and provided that there are cooperation
arrangements between the AIF manager’s regulator and the
UK regulator.

4.

An authorised EU AIF manager would be able to market a
UK AIF in accordance with the NPPR noted above.

The foregoing reflects how UK AIFs and UK AIF managers may
be impacted by Brexit given the current state of play of the AIFM
Directive. Importantly, however, for UK AIF managers, the AIFM
Directive contemplates the introduction of an EU passport for nonEU AIF managers and non-EU AIFs. This would replace the NPPR
and would allow a qualifying non-EU AIF manager to manage and
market AIFs within the EU under an EU passport. A number of
conditions are set out in the AIFM Directive for this, including that:
■

the AIF manager must comply with the AIFM Directive;

■

the AIF manager must receive a prior authorisation from the
regulator of an EU Member State known as the Member State
of Reference;

■

the jurisdiction in which the AIF manager is established must
have sufficient cooperation arrangements in place with the
Member State of Reference; and

■

where a non-EU AIF is being marketed, the AIF’s jurisdiction
must have sufficient cooperation arrangements in place with
the Member States in which it is marketed.

The extension of the EU passport to non-EU AIF managers and
non-EU AIFs is contingent on positive advice from the European
Securities and Markets Authority (“ESMA”) and approval from the
European Commission. Under the AIFM Directive, ESMA may
only issue positive advice in relation to a non-EU country where it
is satisfied that there are no significant obstacles regarding investor
protection, market disruption, competition and the monitoring of
systemic risk. Any decision on the extension of the EU passport
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to non-EU AIF managers and non-UK AIFs will depend on
future ESMA advice on a country-by-country assessment and
consequential European Commission approval. However, it would
be expected that, provided UK AIF regulation remains similar in a
post-Brexit environment, no significant obstacles would exist which
might prevent the UK from being part of any future third-country
extension of the EU passport.
Pending the outcome of a possible extension of the EU passport to
UK AIFM’s and UK AIFs and given the limitations of the NPPR,
many UK AIF managers and their investors are looking for a greater
degree of certainty. This is particularly so in light of the uncertainty
around the terms and future shape of a UK withdrawal from the EU.
One option under consideration is the obtaining of an EU AIFM
authorisation and the establishment of EU-domiciled AIFs in order
to avail of the current full passport rights (see further below).

Potential Implications for MiFID Firms
As noted above, the MiFID Directive regulates the manner in
which asset managers provide investment services (largely portfolio
management) to clients across the EU. The provision of such
portfolio management services may be to UCITS and AIF managers
and their funds under management in other Member States, but
may also be to clients who hold assets other than through a fund
structure, i.e. on a segregated account basis. In order for UK groups
with MiFID firms to continue to benefit from the EU passport to
sell their services across the EU, consideration is being given as to
how such groups may structure their operations to ensure that they
maintain an EU MiFID-authorised entity.

Ireland as a Solution
As UK groups assess their options in this regard, Ireland appears
high on the list of jurisdictions which UK financial institutions are
considering as part of their Brexit contingency plans – with some
already having made the decision to establish a regulated entity in
Ireland. Ireland has long-standing and close ties to the UK including a
common language and time zone, as well as a comparable legal system
and culture. These are all very attractive features, as operational and
personnel relocations are being considered. One of its other significant
advantages is that many of the investment funds managed out of the
UK are already domiciled in Ireland, where close to €2.4 trillion worth
of fund assets are currently administered. Having the ability to add
the provision of MiFID services to an existing UCITS management
company and/or AIFM company authorisation, rather than establish a
standalone and separate MiFID entity, also makes Ireland an attractive
location. Many groups already have existing UCITS management
companies and/or AIFM companies in Ireland which act as managers
to the funds they have domiciled in Ireland. The Central Bank of
Ireland has also resourced up to manage in an efficient and considered
manner the approval processes required for the various authorisations.

Conclusion
There is no doubt that Brexit poses significant challenges for the
UK’s asset management industry. The level of uncertainty around
the future relationship between the EU and the UK is forcing
UK-based asset managers to critically assess their operations and
investment product offerings. They must do so in order to provide
certainty and continuity of service to their investors. Ireland is best
placed and ready to support the UK asset management community
as it prepares for a post-Brexit world.
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