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Part 7

Charges and Debentures

Chapter 1

Interpretation
Definition (Part 7).

401. In this Part “charge”, in relation to a compamgans a mortgage or a charge, in an agreemente{uwait
oral), that is created over an interest in any eriyp assets or undertaking of the company (arsddtions 407
to 414 includes a judgment mortgagbut does not include a mortgage or a charge, eigagement (written or

oral), that is created over an interest in —
(a) cash;

(b) money credited to an account of a financial in8tity or any other deposits, shares, bonds or

debt instruments;
(c) units in collective investment undertakings or mprearket instruments; or

(d) claims and rights (such as dividends or interestespect of any thing referred to in any of the

foregoing paragraphs.

Chapter 2

Registration of charges and priority

Registration of chargescreated by companies.

402. (1) Every charge created, after the commencenfehtsosection, by a company shall be void agaimest
liguidator and any creditor of the company unledsee the procedure set out in —

(a) subsection (3) — the “one-stage procedure”; or

(b) subsection (4) — the “two-stage procedure”,
with respect to the charge’s registration is caetpWith.
(2) If, in purported compliance with the requirerteof this Part as to the taking of steps in bedtalf, there is
received by the Registrar particulars of a changé dmit the required particulars in respect of oneore
properties to which the charge relatdsection (1) shall be read as operating to render void (anagtie
liquidator and any creditor of the company) tharde as it relates to the particular property opprties in

respect of which that omission occurs but not atiss.



(3) The procedure for registration under this sahien referred to isubsection (1) as the one-stage procedure
consists of the taking of steps so that theredsived by the Registrar, not later than 21 dayer dffie date of
the charge’s creation, the prescribed particularde prescribed form, of the charge.

(4) The procedure for registration under this sahien referred to isubsection (1) as the two—stage procedure

consists of the following, namely the taking ofpste

(a) sothat there is received by the Registrastee stating the company’s intention to create
the charge (being a notice in the prescribed fanth@ntaining the prescribed
particulars of the charge); and

(b) so that, not later than 21 days after the dhthe Registrar's receipt of the notice under
paragraph (a) (the “first-mentioned notice”), there is receivegthe Registrar a notice,
in the prescribed form, stating that the charderred to in the first-mentioned notice

has been created.

(5) If the requirement undgaragraph (b) of subsection (4) is not complied with, within the period specified
in that paragraph, the notice received unmeagraph (a) of that subsection in relation to the charge shall

removed by the Registrar from the register.

(6) Subsection (1) is without prejudice to any contract or obligatfon repayment of the money secured by the
charge concerned and when a charge becomes vaid thad subsection, the money secured by it shall

immediately become payable.

(7) Where a charge is created in the State bupdses property outside the State, the prescrileticplars, in
the prescribed form (and, as the case may be dtieerundesubsection (4)(b)) may be sent for registration
under this section, notwithstanding that furthexgeedings may be necessary to make the chargeovalid

effectual according to the law of the country inieththe property is situate.

Duty of company with respect to registration under section 402 and right of othersto effect registration.

403. (1) It shall be the duty of the company thattes the charge to comply with the procedure ussgion
402(3) or (4) with respect to the charge’s registration bus thiwithout prejudice teubsection (2).

(2) Any person interested in the charge may bisgptocedure undeection 402(3) or (4) with respect to its
registration and the person’s using that proce@amd in compliance witkection 402(3) or (4)) shall have the
same effect as if the company had used that proeddand in compliance witbection 402(3) or (4)).



(3) Where such a person uses that procedure facwhipliance wittsection 402(3) or (4)) , the person may
recover from the company the amount of fees prggeEaid by that person to the Registrar in respétte
registration of the charge concerned.

Duty of company to register chargesexisting on property acquired.

404. (1) Where a company acquires any property whictubject to a charge that, if it had been crelayeitie
company after the acquisition of the property, widodve given rise to the duty undection 402(1) on the part
of the company with respect to the charge’s regfistn, then the company shall have the followintydu

(2) That duty is to take steps so that theredsixed by the Registrar, not later than 21 dayey dlffie date on
which acquisition of the property concerned is ctetgd, the prescribed particulars, in the presdriloem, of

the charge.

(3) If default is made in complying with this siect, the company and any officer of the company vgha

default shall be guilty of a category 4 offence.

Priority of charges.

405. (1) Unless the priority of the charges is othsengoverned by an enactment (apart from this Aleg),
priority of charges created by a company shalljestitiosubsection (4), be determined by reference to the date
of receipt by the Registrar of the prescribed patdirs, that is to say, a charge the prescribeticplars in

respect of which are received by the Registrar date that is earlier than that on which thosesgpect of
another charge are received by the Registrar Baa# priority over that other charge.

(2) Where the date of receipt by the Registrahefgrescribed particulars of the several chargdsisame,
subsection (1) shall be read as operating to accord priorittheodharge received earliest in time on the date
concerned by the Registrar and other referencéssiPart concerning priority by reference to tlagedof

receipt, and in particular, such referenceseation 406(6), shall be read and operate accordingly.

(3) References isubsection (1) to the date of receipt of the prescribed particuéae references to —

(a) if the procedure undeubsection (3) of section 402 is complied with in relation to a particular

charge, the date of receipt by the Registrar optiescribed particulars, in the prescribed form, of

the charge; or



(b) if the procedure undsibsection (4) of section 402 is complied with in relation to a particular
charge, the date of receipt by the Registrar ofhtitece, in the prescribed form and containing the
prescribed particulars, in relation to the chargdesparagraph (a) of thatsubsection (4).

(4) Qubsection (1) shall not affect any agreement between persom$ose favour charges have been created in

relation to the priority that those charges stadlbetween them, have.

(5) Subject teubsection (6), in relation to particulars of a charge receivgdhe Registrar pursuant section
402 (3) or (4), the following provisions apply so far as thosetipalars consist of particulars of a negative

pledge -

(a) the Registrar shall not entethim register undesection 407 particulars of the negative

pledge pursuant to that section;

(b) the fact that the Registrar has received thggodars of the negative pledge shall have no

legal effect,

but nothing in the foregoing affects the validifytloe receipt by the Registrar of the other paféicsiof the

charge.

(6) ubsection (5) does not apply to particulars of a negative pladgkided in particulars of a floating charge

granted by a company to the Central Bank for thipg@aes of either providing or securing collateral.

(7) In this section “negative pledge” means amgament entered into by the company concernedaynd a
other person or persons that provides that the aagphall not, or shall not otherwise than in sfedi

circumstances —

(a) borrow moneys or otherwise obtain credit framy person other than that person or those

persons; or

(b) create or permit to subsist any charge, lieatber encumbrance or any pledge over the

whole or any part of the property or undertakinghaf company.

Registration and priority of judgment mortgages.

406. (1) If judgment is recovered against a compamy that judgment is subsequently converted into a
judgment mortgage affecting any property of the pany, the judgment mortgage shall be void agalrest t
liquidator and any creditor of the company unlé&sgrocedure set out sbsection (2) with respect to the

judgment mortgage's registration is complied with.



(2) The procedure for registration under this sghien consists of the taking of steps so thatetiereceived
by the Registrar, together with the relevant judgtmeortgage document, the prescribed particularthe
prescribed form, of the judgment mortgage, notlétan 21 days after the following date.

(3) That date is the date on which notification thg Property Registration Authoriof the judgment

mortgage's creation is received by the judgmentitme
(4) Insubsection (2) the “relevant judgment mortgage document” meacertfied copy of, as appropriate -

(a) Form 112 set iouthe Schedule of Forms to the Land Registratiale®1972
(S.1.N0.230 of 1972); or

(b) Form 16 set aquthie Schedule to the Registration of Deeds (NRw2gs 2009 (S.I.
No0.457 of 2009),

used for the purposes of converting the judgmentemed into a judgment mortgage.

(5) For the purposes of this section, it shalpbesumed, until the contrary is proved, that tigjuent creditor
received notification, of the judgment mortgage&ation, from thé’roperty Registration Authority on the third
day after the date on which that notification ietdey it to the judgment creditor or his or her raige

(6) Unless the priority of the judgment mortgag®therwise governed by an enactment, the priofity
judgment mortgage affecting any property of a comypes against any other such judgment mortgage or a
charge created by the company shall, subjesilisection (8), be determined by reference to the date of réceip
of the prescribed particulars, that is to say,dinent mortgage the prescribed particulars in sgfevhich

are received on a date that is earlier than thattdoh those in respect of another judgment morgarga

charge are received shall have priority over tlla¢iojudgment mortgage or that charge.
(7) References isubsection (6) to the date of receipt of the prescribed particuéae references to -

(a) in the case of a judgment gege, the date of receipt by the Registrar, in dizmpe with
subsection (2), of the prescribed particulars in the prescritmdfin relation to the
mortgage, together with the relevant judgment negégdocument referred to in that
subsection; and

(b) in the case of a charge ckbtethe company —

(i) if the procedure undeubsection (3) of section 402 is complied with in relation to a
particular charge, the date of receipt by the Regi®f the prescribed particulars, in

the prescribed form, of the charge; or



(ii) if the procedure undesubsection (4) of section 402 is complied with in relation to a
particular charge, the date of receipt by the Regi®f the notice, in the prescribed
form and containing the prescribed particulargelation to the charge under
paragraph (a) of thatsubsection (4).

(8) Subsection (6) shall not affect any agreement between person$osafavour judgment mortgages or
charges have been created in relation to the prighiat those mortgages or charges shall, as eettieem,

have.

(9) This section shall not apply to any judgmewrigage created before the commencement of thiosec

Register of charges.

407. (1) The Registrar shall keep, in relation to eammpany, a register in the prescribed form, of therges
requiring registration under this Part, and shailpayment of such fee as may be prescribed, gntee

register, in relation to such charges, the follayyrarticulars :

(a) without prejudice tparagraphs (e) and(f), in the case of a charge created by the compheydte
of its creation and —

(i) where the procedure for registration unggtion 402(3) is complied with, the date and time
of receipt by the Registrar under that provisiontioé¢ prescribed particulars, in the prescribed

form, of the charge; and

(ii) where the procedure for registration undestion 402(4) is complied with, the respective
dates and times of receipt by the Registrar ohtiteees undeparagraphs (a) and(b) of that
provision in relation to the charge;
(b) without prejudice tgaragraphs () and(f), in the case of a charge existing on property iaedu
by the company, the date of the acquisition ofptfaperty by the company;

(c) without prejudice fgaragraphs (e) and(f), in the case of a judgment mortgage, the datthef
mortgage's creation and the date and time, inioel#d it, of receipt by the Registrar, under
section 406(2), of the prescribed particulars in the prescritdiftogether with the relevant

judgment mortgage document referred to in thatigiow;

(d) without prejudice tparagraphs (e) and(f), in the case of floating charge granted by theamy to
the Central Bankor the purposes either of providing or securintiateral, particulars of any
provision of the charge that has the effect of fiiding or restricting the company from issuing
further securities that rank equally with that geor modifying the ranking of that charge in

relation to securities previously issued by the pany;

(e) short particulars of the property charged ; and



(f) the persons entitled to the charge.

(2) The register kept in pursuance of this secsioall be open to inspection by any person on paymwie

such fee, if any, as may be prescribed.

Certificate of registration.

408. (1) The Registrar shall give a certificate @& tegistration of any charge registered in pursearfithis
Part.

(2) Subject tubsection (3), such a certificate shall be conclusive evidehe¢ the requirements of this Part as

to the registration of the charge have been comhpli¢h.

(3) To the extent that the particulars of a chalgiévered to the Registrar in purported compliawdé this
Part omit the required particulars in respect & onmore properties to which the charge relatesetvidential
effect of the certificate provided undaibsection (2) shall not extend to the particular property orpamies in

respect of which that omission occurs.

(4) Insubsection (3) “property” includes an interest in, or right ovprpperty.

Entries of satisfaction and release of property from charge.

409. (1) The Registrar may exercise the powers usggsection (2), on evidence being given to his or her

satisfaction with respect to any charge registerater this Part —

(a) that the debt in relation to which the changes created has been paid or satisfied in

whole or in part; or

(b) that part of the property odartaking charged has been released from the cbartuges
ceased to form part of the company’s property aeutaking,

and, where the satisfaction or release has not&igarad by or on behalf of the chargee, after givintice to

the person to whom such charge was originally giveto the judgment creditor, as the case may be.
(2) Those powers are to enter on the registerraorendum —
(a) of satisfaction in whole or in past;

(b) of the fact that part of the propestyundertaking has been released from the chargasoceased to

form part of the company’s property or undertaking,
as the case may be.

(3) Where the Register enters such a memorandsatisfaction in whole, he or she shall, if reqdirfurnish

the company with a copy of it.



(4) The Registrar may accept as evidence of isfaetion or release referred tosubsection (1)(a) or (b) a
statement in the prescribed form signed by a direaxtid secretary of the company, or by 2 direatbtbe
company, stating thathe satisfactionor release has occurred.

(5) Where a person signs a statement referrgdddsection (4) knowing it to be false, the person shall be

guilty of a category 2 offence.

(6) Where a person signs a statement referredddbgection (4) and in doing so did not honestly believe on
reasonable grounds that the statement was trugharaburt considers that the making of that statém

(a) contributed to the company being unable toifsagebts;

(b) prevented or impeded the orderly winding-uphef company; or
(c) facilitated the defrauding of the creditorsloé company,

the court , on the application of the liquidatore@aminer or receiver of the property of, or argdétor or

contributor of, the company, may, if it thinks fioper to do so, make the following declaration.

(7) That declaration is that that signatory sbhallpersonally liable, without limitation of liakiyi for all or

such part as the court may specify of the debtsosimet liabilities of the company.

Extension of timefor registration of charges and rectification of register.

410. (1) The court may grant the following relief erk it is satisfied that the omission to registeharge
within the time required by this Part or that theission or misstatement of any particular with extfo any

such charge or in a memorandum of satisfaction —

(a) was accidgior due to inadvertence or to some other sufitci@use; or

(b) is not of a nature tejpdice the position of creditors or shareholdagrthe

company,

or that on other grounds it is just and equitablgrant that relief in respect of such an omission

misstatement.

(2) That relief is to order, on such terms andditions as seem to the court just and expedidrt the time

for registration shall be extended, or, as the ca@mg be, that the omission or misstatement shalkbigfied.



(3) An application for relief under this sectiomynbe made on behalf of the company or any otheiope

interested.

Copiesof instruments creating char gesto be kept.

411. (1) A company shall keep a copy of every inseatrcreating any charge in relation to it and reqgi
registration under this Part, including, in theecaa judgment mortgage, a copy of the relevahgijuent
mortgage document that was received by the Register

(2) All such copies kept by the company shall bptlat the same place.

(3) Sections 212 to 214 (rights of inspection, etc.) apply to those copies.

(4) If default is made in complying witlubsection (1) or (2), the company concerned and any officer of it who

is in default shall be guilty of a category 3 offen

Registration of chargescreated prior to commencement of this Part.

412. (1) Notwithstandingection 4, sections 99 to 106, 108 to 110 and 112 of theoAd963 shall continue

to apply to charges (within the meaning of ParbfMhat Act) created before the commencement of Pairt.

(2) For the avoidance of doubt, the cases in wttiose provisions of the Act of 1963 continue tplgp
include any case where, as respects a charge rfwhthimeaning of Part IV of that Act) created befire
commencement of this Part, the time allowed unidese provisions for the registration of that chargder
that Part IV has not expired on that commencement.

Transitional provisionsin relation to priorities of charges.

413. (1) In this section “charge to which the spetiahsitional case applies” means the charge ede in
the case set out Bection 412(2).

(2) Subiject tsubsection (3), the priority of any charge (within the meaningRafrt IV of the Act of 1963),
being a charge created before the commencemehisdPart, as against a charge falling with thig Pegated

on or after that commencement, shall be governdtidoiaw in force immediately before that commeneetn

(3) The priority of the charge to which the spetiansitional case applies, where that chargenbabeen
registered under Part IV of the Act of 1963 befitie commencement of this Part, as against a clfialfoyey
with this Part created on or after that commencersieall be governed ksgction 405 or 406, as the case may
be (that is to say, the provisions of that sectiwt apply where the matter is not otherwise gosgioy an

enactment ( apart from this Act)).

(4) For the purposes of the applicatiorsattion 405 or 406 to the issue of priority falling withisubsection
(3), references in either section to the date of padithe prescribed particulars shall, in relatiorthe charge

to which the special transitional case appliegeael as references to the date of delivery toe@eipt by, the



Registrar (under and in compliance with Part I\ttef Act of 1963, as continued bsction 412) of the matters
that are required by that Part to be so delivere@ceived for the purposes of registering the ghar

thereunder.

(5) Non-compliance with requirement in the secoewtence of section 102(1) of the Act of 1963 shell

disregarded for the purposessobsection (4).

Netting of Financial Contracts Act 1995 not to affect registration requirements.

414. Nothing in section 4(1) of the Netting of Finandzontracts Act 1995 affects —

(a) the requirement to register a charge under thig Brar

(b) the consequences of failing to register a chargeuthis Part.

Chapter 3
Provisions as to debentures

Liability of trusteesfor debenture holders.

415. (1) Subject to the provisions of this section, fiiowing provision shall be void, namely, any pigion

contained —
(@) inatrust deed for securing an issue of debesture
(b) in any contract with the holders of debenturesisst by a trust deed,

in so far as it would have the effect of exemp@ngustee of it from, or indemnifying him or hagainst,
liability for breach of trust where he or she fadsshow the degree of care and diligence requifédm or her
as trustee, having regard to the provisions ot deed conferring on him or her any powersarities or

discretions.

(2) Subsection (1) shall not invalidate—

(a) any release otherwise validly given in respectrytlaing done or omitted to be done

by a trustee before the giving of the release; or

(b) any provision enabling such a release to be given—

® on the agreement to the provision of a majoritpaifless than three-
fourths in value of the debenture holders presedtwting in person
or, where proxies are permitted, by proxy at a mgetummoned for

the purpose, and



(i) either with respect to specific acts or omissionsmthe trustee dying

or ceasing to act.

(3) Subsection (1) shall not operate—

(a) to invalidate any provision in force on 1 AftB64 so long as any person then entitled to thefiie
of that provision or afterwards given the benefiit @ndersubsection (4), remains a trustee of the deed

in question; or

(b) to deprive any person of any exemption or righbe indemnified in respect of anything done or

omitted to be done by him or her while any suchvigion was in force.

(4) While any trustee of a trust deed remains ledtito the benefit of a provision saveddofsection (3), the

benefit of that provision may be given either—

(a) to all trustees of the deed present and futiure
(b) to any named trustee or proposed trusteeseaieled,

by a resolution passed by a majority of not leas tthree-fourths in value of the debenture holgegsent in
person or, where proxies are permitted, by proxy meeting summoned for the purpose in accordaitbetive
provisions of the deed, or if the deed makes neigian for summoning meetings, a meeting summonethie

purpose in any manner approved by the court.

Per petual debentures.

416. A condition contained in any debentures or in degd for securing any debentures shall not bdithva
by reason only that the debentures are by thos@snmeade irredeemable or redeemable only on the
happening of a contingency however remote, or ereitpiration of a period however long, notwithsiagd

any rule of law to the contrary.

Power to re-issueredeemed debentures.

417. (1) Where a company has redeemed any debenh@es-

(a) unless any provision to the contrary, Weeexpress or implied, is contained in the coulstib

or in any contract entered into by the company; or

(b) unless the company has, by passing a résoltd that effect or by some other act, shown its

intention that the debentures shall be cancelled,



the company shall have power to re-issue the dabentither by re-issuing the same debentures or by
issuing other debentures in their place.

(2) Subject tosection 418, on a re-issue of redeemed debentures, the pergitied to the debentures shall

have the same priorities as if the debentures badrrbeen redeemed.

(3) Where a company has deposited any of its dakesto secure advances from time to time on ctrren
account or otherwise, the debentures shall notdmmeéd to have been redeemed by reason only of the

account of the company having ceased to be in débist the debentures have remained so deposited.

Saving of rights of certain mortgageesin case of re-issued debentures.

418. Where any debentures which have been redeemerklieApril 1964 are re-issued on, or subsequeatly
that date, the re-issue of the debentures shaprequdice, and shall be deemed never to havediogid, any
right or priority which any person would have hattler or by virtue of any charge created beforedate if
section 104 of the Companies (Consolidation) A@8lBad been enacted in —

(a) the Act of 1963; or

(b) in the case of a re-issue occurring on orr d@fte commencement of this section, this Act,

instead of section 95 of the Act of 1963settion 417, as the case may be.

Specific performance of contractsto subscribe for debentures.

419. A contract with a company to take up and payafty debentures of the company may be enforced by an

order for specific performance.



